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To THE 


RIGHT HONOURABLE 

JOHN LORD SOMERS^ 

BARON O-F EVESHAM, 

LORD HIGH CHANCELLOR OF ENGLAND. 


MY L O R%, * 

# 

W HEN both the favour and fcverity of the laws 
were, by partial and unufual.methods, applied 
to the perfonSf and not to the cafes, qf the«accufed ; 
^ wlien the life and honour of an unfortunate man 
depended on the arbitrary di<States of foine men in 
audiority ; knd when the fentence pronounced was 
more criminal than the offence of which the party was 
too eafily conviAed ; then was Your Lordship as 
far from any advancement to a judicial office, as your 
judgns^nt and inclinations were from the approbation 
of fuch proceedings : but no fooner were places of ho¬ 
nour and profit in the law made the unfought rewards 
of good and learned men, than Your Lordship’s 
merits entitled you tOL^oth ; wLofc moderation and 
V OL, II. . . a temper 
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;r yrill make your adminillration juft and eafy in 
ft honourable court to which fortune had no fhare in 
promoting you ; and whofe natural abilities are fo 
improved by a continued and indexible ftudy, that 
your knowledge is not alone confined to the municipal 
laws of this nation, bufis, generally, extended to-all 
human learning. 


What fervices may not a Prince expe6l from the 
wirdom and vigilance of fiich a Counsellor ? and 
what benefit may not a divided people find by ycurequal 
difpenfationofjuftice? a people who muft be united, if 
theycan be united in any thing, in the general fatisfadtipn 
which all have in your promotion ; becaufe they know 
that the caufes which come before Your Lordship will 
receive a due hearing and attention, without pafiion or 
prejudice to perfons ; fuch emotions being as ihuch 
beneath the greatnels of Your Lordship s mind, 
as they are beyond the duty of justice, and fit only foj 
fuch who will neither be guided by the rules of equity 
or reafon ; fo true is that faying, Vtitw anm% 

qui uti rafione non poteji, 

• 

The refpedt which is due to the office of magiftratc^ 
challenges an univeifal obedience ; but that particular 
affection and efteem which we have for their perfons 
is due only to their virtues and merits : and fuch is 
that which I have, and all men (efpecially thofe of my 
profelfion) ought to have, for Your Lordshj? and 
ihe prefent Judges in WESTMiNSTER-HAtf^^^^hofc 
learning and integrity in judicial determina^^ may 
bring the laws nearer to perfedkion, and whofe examples 
;irc the juft commendation of the prefent, and^ I hope, 
wUl be the imitation of fuccceding ages. 

I coir|4|| 
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I COULD never underftand the right me^lning of that 
fentence, Beni judicis eft ampUare JurifdiSiioHem ; for if Mannku*» 
that be true, then to what purpofe were thofe arguments 
at the bar of the House of Peers againft fome late 
Judges for retaining bills in equity, the fubjedl matter 
whereof was only triable at* the common law ? Such 
complaints are now no more; becaufe Your Lordship 
will not only fupport the honour and dignity of that 
court wherein you prefide in the beauty of order, but 
will not enjoin any other from cxercifing its proper 
jurifdidPlon. 

Thus will the credit of The Law’^s of England 
be revived, and men will ac^uiefce under the legal 
determinations of each court. Very few writs of error 
will be brought for error in lawt becaufe of the jufticc 
and {lability of. the judgment in tliat court wherein, 
the Jaw is given; and very few appeals, becaufe Your 
Lordship knows ip well how to temper equity with 
jujiice, that he muft be a very angry min indeed who 
goes away JifTaiisfied with Your Lordship^ decree. 

• 

But ilnce the adlions of men in great places arc 
(Ubjed to the various cenfures of mankind, if any 
prejudiced perfon fliould revive thofe difputes, or 
quarrel at Your Lordship’s adminiflration, fuch com¬ 
plaints would leave no other impreffion upon the minds 
of impartial men than to convince them of the wrong 
done Your Lordship, and of the folly of fuch 
luifapi^heniions. 

MyLord,! have prefixedYouR Lordship’s name to 
this mean performance, taking this occaiion to {hew the 
great honour and refpe(9L which I have for Your Lord- 
not that I am fo vain to think any thing herein 

f 
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to be worthy of Your Lordship’s leifure ; neither do 
I think it manners to beg Your Lordship’s patro** 
nage ; becaufe a £-oo^ beak will protect itfclf at all timeSj 
and a bad one deferves no prote<Stion. 

I K NOW few books are either praifed or perufed but 

whal are warranted by the common repute and efteem* 

of the writer ; which mull be imputed to the prejudice 

and partiality of men^ and which argues a diiHdence 

of our natural parts, as if we did not dare to make 

a right ufe of our own judgments. For this reafon I 

have concealed my name, that a judsrment may not be 

made of the hook by the repute of the writer^ 

•> 

But I hope Your Lordship will not condemn my 
ambition, when I Tay, I am not altogether unknown 
to Your Lordship, who am 


Your Lordship’s 


Mod Humble Servant,* 




jMiddle ^empUy 
“June 22, 1693. 
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Spring 



TAfiLE OF THE 


» _ 

Spring againft Eve, - « . 

Squib ageir^t Hole .... 
Standen (Rofe again ft) ^ « 

Strangford againft Green, . - - 

Staples againft Alden, ... 

Stanhope (Olbafton againft)^ - - - 

Stephens againft Auftin, - -• 

Sterling (Frofdick - - - 

Steward againft Allen, - . - 

Stiddolph and his Wife (Hocket and his Wife againft)^ 
Stint (Mcndyke againft) y - - „ 

Stouthrs Cafe, - ' - - 

Stowell (Southcotflj’a/n/i), 

Styleman againft Patrick* - - - 

Stratton (Mafon againft) y - - - 

Strangford againft Giaen, * - 

Strode againft Perryer, • _ . 

Stroud againft Bifhop of Bath and Weils, 

Stubbins againft Bird,' - - , 

Stukeley (Arris againft)^ - - . 

Snfield againft Baikerville, ' • 


Page, 

240 

29 

294 

227' 

309 

5 ° 

185* 
269 
264 
86 
271 

77 

207 

14 * 

3 ^ 

227 

3*3 

183 

H 

260 

36 


T. 


^atnell (Alford againft)y 

Traylor againft Baker, - - - 

Xaylor againft BMdall - - . 

The Executors of Shuter (Gilmore againft)y 

The Servants of Sir Fuller Skipwith (Wilcox agatnft)y 

The Warden of the Fleet’s Cafe 

The Earl of Salifbury (Pigot cgainji)y 

The Queen’s Truftees (Howard againft)y 

Thorn and Others (Hickman againft)y 

Thorn (Hill againft)y 

■''Thorp Towle, - - - 

Thrcadneedle againft Lynam, 

Tiflard agaijft Warcup, - - ^ 

Tolnlinfon {f 2 xo^i<^r againft)y - 

Tothill (Ingram againft)y . - _ 

Townfend againft Hughes, 

Tourvillc (The King againft). 


49 

214 

2^9 

310 

- 4 

221 

*09 

*73 

104 

309 

58 

57 

279 

7 * 

93 

*50 

52 

Tracy 



NAMES OP THE CASES. 




Pag^ 

Tracy (Smith.■ 

m 

204 

Trevil Ingram, 

- 

281 

Tripp (Rands againft). 

- 

>99 

Trollup ( J amcs againft ), 

mm 

320 

Trotter Blake, 


229 

Truftces of the Queen (Howard againft)^ 

- 

> 7 ^ 

Turk (Ipfleyaj^ai^), 


194 

Tulfe and Another (Page againft)^ 

- 

83 

Turner (Brook againft) ^ 

- 

170 

Turner (The Attorney General againft), 

- 

Z06 

Turner (The Cafe of Sir William), 

• 


144 

V. 

• 


Vaughan againft Wood, 



Vincent (Duck againft). 

- 

33 

Voflius (Paget againft), 

• 


223 

• 

w. 

Waite (Brown againft). 

• 

130 

Wakeman againft Blackwell, 

- 

70 

Walwyn againft Auberry, - • 

- 

254 

Warcup (Tiflard againft)^ 


259 

Warden of the FIeet*(The Cafe of) 


221 

Warren (Barker againft)^ . 

- 

270 

Wakefield avainft the Bilhop of Chicheiler, 


118 

Weeks’s Cafe, - - - 

m 

278 

Weeks (Edwards againft). 

- 

259 

Welby (Cockram againft), - 

«p 

212 

Wells againft Wright, 

- 

285 

Wells (Stroud againft Bifiiop of). 

- 

>83 

Whitchot (Plummer againft). 

- 

II9 

Whitrong againft Bianey, 

* ^ 

10 

Wilcox againft the Servants of Sir Fuller Skipwith, 

4 

Wilkinfon againft Lloyd, 

- 

82 

Williamfon againft Hancock, 

- 

•14 

Wilfon (Birch 

- 

274 

Wilfon againft Drake, - • 

- 

20 

Wilfon 



Wilfori againfi Ducket^ 

Wiiie againft Rider, 
iVire (Forrcft qui tam agamft)^ 
Wifeman (Snowtf|fflf^), 
Woodward againft Afton, 

Wood (Vaughan agaitft)^ * 

Wight againft Bull, 

Wright (Olborn againji)^ - 

Wright (Wells 
Wyndham’s Cafe, 

Wynn and Penrice (The Cafe of) 


Y. 


Yarborough (Ellis againft), 
Yearworth (Nurfe againfi). 





HILARY TERM, 


’The Twenty-Sixth and Twenty-Seventh of Charles 

the Second, 

I N 

The Common Pleas. 


Sir Francis North, Knt. Chhf yuflice* 

Sir Hugh Wyndhara, Knt. 

Sir Robert Atkins, Knt, 

Sir William Ellis, Knt. 

Sir William Jones, Knt. At4orney General. 
Sir Francis Winnington, Knt. Solicitor General, 



The King agaiitijl the Ridiop of Rochedcr 
• Francis Clark. 


Mil 
and Sir Cafe i. 


•Q' 


^UARK IMPEDIT. A fpccial verdi£l' v;as found, where- if a manor 
in the Cafe was thus: — The manor of Laburn^ to which formerly in the 
the advowfon of the church of Lahm n was appendant, pofleflion of an, 
did, by the dillolution of monafterics, by the llatutc 31. Hrn. 8. 
c. 13'. conic to the king, who granted the faid manor to the y/rcb- „„ j-dvowfon 
hijhop of Cafiterlmry^ excepting the advf'wfon; and afterwards was appendant, 
trie fald archbifliop rcgr.mts the fame to king IL'nry the Eighth^ begrantedwan 
and the advowfon of the church of Labnrn af./n iaidj and then 
king Henry the Eighth grants the faid m inf.r of Lahurn^ et ad- the^*advowfon 
'vocation, redefiee de T/AIjurn dido arebiepifeopo ^having named iUisppcndancy 
him be(hre) dndu?n Jpedan. and which was rrgranted to the faid is thereliy As¬ 
king by the (aid arclibilhop, and lately belonging to the abbot of 
iircy-church, (Sc. “ adco pluni' as the faid archbilbop or abbot |jad re^convey "thc^ 
“ it, or as it was in our hands by any ways or means how'f-c /er.” jnanor to the 
king, dtfcriliing the «(ivo\vioii »s <ippi'iiJ,rnt, a lubrcquent gi.ini nf the manor’ and advowfon 
to the faid archbifhop tniintTly bLlongin^, and which was rr-{;tnnted to the king b/ the faid 
ni'chbithop, and lately in the potRH'icn ot the abbot “ aiLo plcr.e, as the fain mcLitJhop mi abholt 
“ had it, or as it v/as in our hantls by any ways and means whatfoever,’* will pafs ciie atlvot»fo>if 
although it never did belong to the atC. 1. Mod. 19^. S. C. 3, K<.j. 411, 

I. RolL Rep. 13. Cro. Elir. 34 4/I. Yelv. 42. 3- Leon. tSa. Ld. Ray. 50. 297, 309. 

4. Ba^ Abr. ziz, Cowp. 9, 6jci. 1. if, 61 , Rep. ^iC. 
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Hilary Term, 26. & 27. Car. 2. In C. B. 

The queftion was, Whether the advowfon paffed by this laft 
graAt? 

The THREE Justices North, Chief JuJiice) gave 

judgment for the defendant, that the advowfon did pafs by this 
grant. 

* Ellis, JuJIice^ in his argument faid, It was plain that when 
the manor came to Henry the Eighth the advowfon was appen* 
dant ; but when it was granted to the archbiftiop, and the ad¬ 
vowfon excepted, it then became in grofsy and therefore could 
never afterward be appendant (a) \ as an acre once difunited 
from the manor can never after be part of that manor : Liford^s 
Caffy II. Co, 46. And it is as plain, that before the flatute de 
Prarogativd Regis^cap. 15. that, in the cafe of the king, by the 
grant of a manor, the advowfon though not named paffed, much 
more if it be named in any part of the deed, as if it be in the ha- 
hsndnm though not in the premifes ; but that mull be intended of 
an advowfon appefidant. And though advowfons are excepted by 
that ftatute, yet In cafe of reftitution an advowfon will pafs by the 
words “ adco picul et integref though not named (A). In this 
cafe there are general words, and the fame as in Whijiler*^ Cafe (c) ; 
vet this differs from that, for here it is granted “ edeo plenef as 
the abbot liad it j by thofe words it doth not pafs, for then ft was 
appendant, but now it is in grofs ; .and if the king intend to pafs 
an advowfon as appendant when'it is in grofs, the grant is void. 
Hob. 30 3. In IVhijlkr's Cafe there are the words “ adeo pknef as 
in this, and the advowfan wa* appendant flill, but yet there are 
general words here that will pafs it: “ adeo plene as the arch- 
“ bilhop hr.dir,” will not ferve, becaufc he never had it; neither 
will “ adco plen: as the abbot had it,” pafs this advowfon, bccaufe 
h'* had it ii} grofs; but “ adeo plene as the king had it by any ways 

or means whatfqever,” thofe general words are fufficient to p^s 
it. 'riic king grants the manor and the advowfon of the church1>f 
Laiurn, which is certain and by particular name. Part of what fol- 
low's, as ^'•fpectan. to tlie archbilhop,” is falL, for it never belonged 
TO him, becaufc it was excepted in the grunt of the manor to him 
but the firll defeription being full and certain, the faifity of the 
other lhall not avoid the grant, elpecially v/hen the king is not de¬ 
ceived ill his title nor in the value, and when there is a certainty 
of the thing granted. Some falfe luggellions may make his grant 
void; as it he grant the manor of D. reciting that it came to him 
by attauider it came \>y pur chafe [d). —J 3 ut if the mifrecital 
concern not the king’s title or profit, it doth not vitiate the grant, 
ic. Hen. 2. 4. o/r fohn Lejlrange's Cafe. {*’); where the king, by 
oftiirc found, had the wardihip of a manor, and made a grant 

v'rf) See Jamc! v. Jolinfton, peft. (c) See the Attorney-General 
*41- Turner, port. 106. 

Whifttir’s Cafe, jo. Co. 6j. {i) Hob. Z29. 

(«) Lane, 11. 


thereof, 



Hilary Term, 26. & 27. Car. 2. In C. B. 

thereof, reciting, “ quod quidem manerium in * manns ncjlras feijitt 
" (Sfc/* which was not true, yet the grant was held good, becauis it 
was only to make that certain, which was certain enough before 
by a particular defeription. So in Le^afs Cafe, 10. Co. 113. (<r) j 
•wherein is cited the cafe of the Earl of Rutland and Markham, to 
whom the queen had granted the oiHce of parkerihip, 5 cc. quod 
“ quidem officium the late Earl of Rutland habuitf when in 
truth the earl never had it before, yet the grant was held good. So alfo 
•if he grant “ for and in confideration of fervice done," or “money 
“ paid," if falfe, it avoids not the grant, becaufl* fuch confiderations 
(when paft) are not material, whether they are true or falfe [b). 
If the king let the manor of D. of the vdue of four pounds per 
annum, if it be more it is ill ; but if he let it by a particular name, 
and then add, “ quod quidem manerium is of fuch a value,” it is 
good, becaufe the “ quod quidem** is but the addition of another 
certainty: fo here the advowfon is granted by fpecial ;ind exprefs 
4iame, but the claufe that follows, “ dudum fpedian, to the arch^^ 
“ bifliop,” implies a miftake; and had there been no more in the 
cafe, this falfity would never have avoided the grant. But when 
the king had enumerated feveral ways by which he thought he 
might be entitled, at laft, as a proof that he .was refolved to pafs 
it, he adds thefe words, vix. “ as it is in our hands by any way or 
“ means whatfoever.” 

Atkins, fujiice, of the fame opinion. Where the thing is not 
granted by an exprefs namp, there, if a fallity be in the defeription 
of that thing, the grant is void, even in the cafe of a common per- 
fon } as if he grant lands lately let to D. in fuch a parifh, and the 
lands were not let to i). and upere alfo in another parifh, the 
grant is void, bec.aufe tjje lands are not particularly named (c), 
Jnderf. 148. Hey^tvoed'i Cafe, A fortiori in the cafe of the king i 
as if he grant omnia ilia tenementa fituata in fVells, wlien in truth 
fhe lands did not lie there, for this reafon the grant was void, be- 
caufe it was general, and yet reftrained to a particular town, and 
the pronoun “ ilia** goes through the whole fentcncc. But if a 
thing be granted by an exprefs name, though there is a falfity in 
the defeription, yet in the cefe of a common perfon it is good. As 
where the fubchantor andvicars-choral cf Litchfield made a grrjit to 
Humfrey Peto (d), of feventy-eight acres of glebe, and of their 
tithes predial and perfonal, and alfo of the tithe of the glebe, 
“ all which late were in the occupation of Margaret Peto,** 
* which vvas not true, yet the grant was adjudged good j for the 
words “ all which” are not words of reftri» 5 tion, unkfs when the 
claufe is general and the fentence entire, but not when it is diftindU 
Cro. Car. 548. But in the cafe of the king, if there be a falfity by 
which the king hath a prejudice, anda falfity upon the fuggeflion cf 
the party, it will make the grant void j but every falfity will not 

(d) S C. 2. Roil. Abf. jS8. S.C. (c) Heywood v, Ifgrave, And. 148. 
Hughes Em. Ill, \d) Moor, 88it Hob, 229. a. B^c. 

(V Jac* 34> Abr. 66a. 

B 2 avoid 
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Hilary Term, 26. & 27. Car. 2. In C. B. 

Tat avoidhis grant if it be not to his prejudice. But let the falfity in 

thi^Bji^op ** hands,” 

•rEpcHEtTER helps it. And though it hath been objedled, that thefe words will 
AK» Sir not help the grant, becaufe nothing new is granted, that being 
Francis done before; it is true there is nothing new granted, but that 
Clark. ^i^hich was before was not well granted till this claufe came, which 
fupplies and amends the falfity; for now it is apparent that the 
king intended to pafs the advowfon as well as the manor, and there¬ 
fore at laft grants it, be his title what it will. In all cafes where • 
the king’s grant is void becaufe of any miftake in his title, it is 
to be intended the king would not make the grant, unlefs the 
title were fo as it is recited; but here it is apparent the king re- 
folved to grant it. 

Wyndh.\m, Jujiiccy agreed; and judgment was given accor¬ 
dingly. 


Cafe 2. 

Replevin. If 
tlie defendant 
juftify the tak¬ 
ing for a btrioi 
due upon every 
alienation with¬ 
out notice, t!ie 
plaintiff may 
deny the herlot 
being due upon 
alienation. 

R.Mod. 5?, 53, 
ij. Mod. 84. 
iSS. 319. 

Ld, Ray. i ja. 

In replevin, a 
plea acknow¬ 
ledging the tak¬ 
ing “ inprttiiHo 
“ /«•,*’ with¬ 
out faying tem- 
fort juo, ii 
good. 

^•[5'J 

, '^.o. J;tc, 37a. 


Wilcox againji The Servant of Sir Fuller Skipwith. 

R eplevin. 'I'hc defendant juftifies the taking of the cattle 
for a heriot^ which he alledgcs to be due upon every aliena¬ 
tion without notice. 'I’he plaintiff denies the hcriot to be due 
M^on alienatkii. And thereupon iflue is joined. 

The fpecial verdict finds tlu.^tenure to be by fealty and the rent 
of 3s. id. (though the deftndant in his avowiy had alledged the 
rent to be 12s. 4d. and the plaintiff iu his bar to the avowry had 
confcfled it to be fo) fuit of court and a herioty which was pay¬ 
able upon every uluncdlon with or without notice. 

And, Whether, upon this fpecial verdicl, judgment fliould be 
given fot tile plaintiff or the avowant? was the doubt. 

174. 332. 466. 504; roiy. 

«• ^ 

Jones, Snjeaiit,J'cr tf e difenJanty faid upon the point ofplead- 
inii, it had been objected, 'i’hat the avowry was ill, for “ ut bal^ 
“ I'lVUSy ^c. heiie cogn. i ul>iimnn in prerdicto loco, iJc.''* but doth 
not fay tempere quoy or. for a hcriot ( tempore qitOy being 
left out); and fo doth not fay a hetiot was due at the time of the 
taking of the goods. But fre anfwercd, "I hat that was ufual 
and common : and of that opinion were all the Julticcs ; and fo it 
was held gee J. 

Lut, 1232. 5. Mod.’77. 5. Com. Dig. “ Pleader’* (3. K. i4.). 


iron an avowry . SECONDLY, It was farther objected, That here is a variance 
for a hcriot, , between the avowry and the finding in the fpecial verdidl. The 
flicvwng te- avowant fays, that the rent was twelve'Jhillings and fourpencey 
anTiwr/vT ^ anti the jury find that it was but three Jhillings and a penny. He 
tkmm rent, alfo faith, that the heriot was due upon every alienation without 
the plai^fT ad. 

tnit ihritnuie, and traverfe Ihe pn-feription, and the juiy find a tenure by three piUliHgt rent; 
♦tills z’aiiante it not niatcri-tl. — 2. Roll. Ah', 691. I'yet, 183. Hob. 54. 3. ^eon. 80. 
Ld. Kay. 152. Stra. 231. 31C. SS9. 909. 1131. 5. Coni. Dig. “ I'leadei” (S. 17.). 
cwp. 766, I. Term-Rep. 447. 

neticey 
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notice^ and they find it due with or without notice. But to that, 
he faid, the jury have doubted only of the hft point, for the 
avowry was not for rent but for the heriot} fo the fubftance is, 

Whether he had good caufe to diftrain for the heriot or not ?— 

And as to that, the fubftance is fufficiently found, like the cafe in 

• Dyer^ 115. Debt upon bond for performance of covenants, and not 
to do wafte, the breach afligned was, that the defendant felled 
twenty oaks, who pleads non fuccidit vlginti quercus freed, nec 
earum cdlquam \ the jury find he cut down ten^ yet the plaintiff re- 

• covered; for though the intire allegation of the breach was not 
found, becaufe ten did not prove the ifllic of twenty literally, yet 
the fubftance is found, which is fufficient to make the bond for¬ 
feited. So in trefpafs, where the plaintiff makes a title under a 
leafe which cpmincnccd on Lady-day habendum d fefto^ &c, and 
the illue was non demijlt modo et'formd^ the jury found the leafe to 
be made upon Lady-day habendum a confetiione^ and fo it com¬ 
menced upon Lady-day., and r^ot d fejio^ l^c, which muft be the 

, day after the feaft ; yet it was adjudged for the plaiiitiff, becaufc 
the fubftance [a) was, Whether or no the plaintiff had a leafe to 
entitle himfclf to commence an adtion ? Hoh. 27. But \n ejediment 
or replevin fuch a declaration had been naught, becaufe therein 
you arc to recover the term, and therefore the title muft be truly 
let out,; and in replevin you arc to have a rctorno habeudo^ but in 
trefpafs it is only by way of cKcufe. A facond reafon is, Becaufe 
both plaintiff and defendant, in jdeading, have agreed the matter 
in this particular, for both fay the rent was twelve Jhillings and 
fourpcnce. It is a rule in law, 'I'kat what the parties have agreed 
in pleading ftuJl be admitted f/fj, though the jury find otherwifc. 

Jurors are not bound by eftoppel ad die end. for they are 

iworn fo to do unlcfs the eftoppel be within the lame record ; but 
here * that wnich is coiifefied cannot be matter of iffuc, not being 
in conteflata. It has been obje£led, That in the Year*Book of 

I 33, Hen. 0 . pi. 4. b. the plaintiff brought debt for twenty poiindsy 
the jury found the defendant only owed ten pounds., and the plain¬ 
tiff could never recover. But that n:',uft be inte.nded of a debt 
due upon contratft, and there the leaft variance will be fatal: 38. 

Hen. 6. pi. I. As to the fecond variance it is not material, for Ld. Ray. 735, 
it is not true, as the avowant hath faid; for if the matter in ifluc ®97* 
be found, the finding over is but (urplufage\ both the verdidt and 
the avowry agree that the defendant may take a diftrefs in cafe of 
alienation without notice: and fo he prayed judgment for the de¬ 
fendant. * 

'I'liE Court were all of opinion that judgment fliould be given 5. 
for the defendant; for what is agreed in pleading, though the jury 
find contrary, the Court is not to regard; and here the fubftaitce 
of the ift'uc, as to the Iccond point, is well found for the defendant* 

(a) Moor, S68. Yelv. iaS. Sedt^. 13. b. a, Co. 4. Ld. Ray. 390* 

(i) a. Air. pi. 17. i8. Edw. 3. 864. ijfai, i. Carnes, 186. 
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Wfiee* Atkins, JuJiice^ told Serjeant Wilmot, who argued for 
a^mft plaintilF, that he had cited many cafes which came not up to 

«r*Si» rile matter, and fo did magno conatu nugas agere^ for which reafou 
Fv L t K K I have net reported his argument. 

SxirwiTH. 


Cale 3. 


Smith againft Feverell. 


To an a«ion of rx^HE plaintiff brought an action on the case againft the 
def’ndant, fetting forth that he had right of common in A, 
alci defendant put in his cattle, viz. horfes, cows, hogs, 

tl e dcdenrtant ’ fto qu'od commun 'iam in tarn ample mode habere non potuit. 'I'he 
may plead H- defendant pleads a licence from the lord of the foil to put in averie 
ttnte from the which was agreed to comprehend hogs as virell as other cattle 
nor -**^0 *he* general I'enfe, The plaintiff demurs, 

muft ihew.that The Court, after argument, were all of opinionthatjudg- 

Sh'cn for the plaintiff i becaufe the defendant in 
the plaintiff. his plea hath not alledgcd that there was lumcient common left 
S.C.T Fre.190. commoners, for the lord cannot let out to pafture fo much 

S.C.i.Dan.Sio. 3S not to leave fufficient for the commoners. And though it was 
# r T objefted, that the plaintiff might have replied fpcciajly, and /hewn 
^ I J there was not enough, yet it was agreed by the Court that in this 
1 vtnt' * * becaufe his * declaration to that purpofe was full 

Lut.'^ioj.^ioy. enough, and that being the very gijl of the aftion the defendant 
1. Sid. 106. 

3. f.«v. 1C4. 

». Vern. 116. 

Id. Ray. 406. 

»'J 4 - 

3.P. Wms. 157, 


fhould have pleaded it. It was held indeed that in an action upon 
the cafe by the againft' the lord^ he muft particularly Ihew 

tlie furcharge; but if the adion be brought againft a Jlranger^ fuch 
a /hewing as is here is fu/Hcient. 

North, Chief JnJitcc-t faid, and it was admitted, that the H- 
4 Bac ^Abr^* cencc being general adponend. averia^ it fhould be intended only 
ci commonr.ble rattle and not of hogs; fd centrOy if the licence 
had been for a particular time. 


A 


4 

S7, nati), 
i.VI, Rep.SiF. 
a.i'ei.Rep 351, 

Cafe 4. 

If a Ijs 

made upon a 
coiiilitioo, that 
the heir at law 
('0 not molt ft 
tlie devifte by 
tuit or other* 

Wife, an^a*mv 
Iieir /.ttu-is, it 
Jac. 75, 

' I;r WAS ALSO AGREp, that thefe words, “ If A. moleft B. by 
ltrir,*anrt of* * ** &c.” maicc a limitation and not a condition^ the devife being 

other Lnd m E. “ and if A. moleft B. by fuit or otherwife, he Oiall lofe lui. land,” is a Kmitatian, 
an 4 nm « eewif/tm.—1. Roll, Abr. 411. Ray. 237. 10. Co. 40. i. Leon. 283. i, Mod. 86. 

S33.1,1^. Cro. Jac. 591. Cro. Car. 577. Plowd. 42c. Abr. Eq. 2c6. Comyns, 
123.^2. Vc:n. 5iq. Stra. 129. 1086. 1128. a. Atk. 259. 1. Vezej, 420. 

3. Bac. Abr. 403. 405. 4. Bac, Abr. 332, 323. 


Anonymous. 

MAN devifes land to A. his heir at law, and devifes other 
la.’ids to B, in fee, and faith, “ If A. moleft B, by fuit or 
“ Otherwife, he /hall Icfc what is det'ifed to him, and it fliall go to 
B." The devifor dies} A enters into the lands devifed to jB. 
and claims it.—T he Court were of opinion, that this entry and 
claim is a fuiScient breach to entitle B. to the land of .df. 

<a 

is a bicach.—Ray. 371. 3. Leon. -i. Hob. 134. 1. Roll. Abr. 427. 

3. M id. 28. 2. Com. Dtg. *• Condition” (M 1.). 3. Bac. Abr. 23. 


to 
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to the heir at law; for if it wereaf condtt(en,\t defcends to him; and Anohti*ow»» 
fo it is void, becaufe he cannot enter for the breach: fo, paying in 
the cafe of the eldeft fon makes a limitation. 3. Co. 22. Cro. 

JSUz. 204. PVellock and HamnePs Cafe, Owen^ 112. So in the 

cafe of JVilUams v. Fry in an ejectment in the king’s bench lately jee i Mod. 86. 

for Newport-Houfe., A, devifefii to his grand-daughter, “ pro- and joo- 

“ vided and upon condition that {he marry with the confent of the 

“ Earl of Manchejler and her grandmother,” it is a limitation. 

Secondly, It was agreed. That an entry and claim in this ifanlmVentrr 
cafe was a fufficient moleftation ; for when the heir enters and and claim ge- 
claims generally, it {hall be intended as heir; and the words, “ that ncr'lly. •* *»ll 
“ he {hall not molefl by fuit or otherwife,” are to be intended ec„ and 

eafone prainijforian. cl»im«sd at htir. 

Moor, 633. Carter, 171. Co. Lit. 214. 10. Co. 40- 4. Uurr. 1937. 

Thirdly, There is no need of entry to avoid an eftate in cafeThereis noneed 
of a limitation ; becaufe thereby the eflate is determined without *• 

entry or claim, and the law calls it upon the party to whom it is caf/of * 
limited, and in whom it veils till he difagrees to it. A. devifes Umitatiom. 
land to B. and his heirs, and dies; it is in the devifee immediately; co. Lit. *36. 
but indeed till entry he cannot bring a polTellbry action, as trefpafs, 

Sic. PI. Com. 412, 413. 10. Co. 40. b. * Where a pollelfiou veils * f g ”1 

without entry, a reverlion will veil without claim. 

^ ’ Vaugh. 3a. 

Moor, 99. Carter, 17J. 10. C^o. 40. i. Vent. 203. Ld. Ray. 750. i. Bl. Rej). 613. 


Rogei*s a^ainft Davenant. 

I N Prohibition the qucllion was, Whether, if a church be 
out of repair, or fo much out of order that it mull be re-edilied, 
the bilhop of the diqpcfe may direct a commifiion to impower 
commiffiontrs to tax and rate every parilhioner for the te-cuifying 

thereof ? 

• 

The Court unanimoufly agreed, that fuch commiflions are 
againll law, raid therefore granted a prohibition to the fpiritual 
Court to flop a fuit there commenced againll fonic of tiie pa- 
rifliioners of IFhiti'chapel for not paying tiie tax according to their 
proportions, 

301. Ld.Ray. 59. 51Z. Stra. 576. 1145. t. 

It was agreed, that the fpiritual court has power to com¬ 
pel the parilh to repair the church by their ecclcfiiAlical cenfures, 
but they cannot appoint what fums are to be paid for that pur- 
pofe, becaufe the cnurchwardcns, by the confent of the parilh, 
are to fettle that. As if a bridge be out of repair, the julliccj of 
peace cannot fet rates upon the perfons that are to repair it, but 
they mud confent to it thcmfcives {a). Thefeparilhioners here who 
contribute to the charge of repairing the church, may be fpared ; 
but as for thole who are obdinate, and rtfufe to do it, the fpiritual 
court may proceed to excommunication againll them; but there 
may,be a libel to pay the ratvS fet by the churchwardens. 

(a) Set t!ic I. a'In, ll. t* C. I?. ai:d Gto. % c. I9- 1, 11 >wk. K C. 449. 

' Y'l -WT 


Cafe 5. 

A bilhop eannoc 
appoint com. 
miirioncn to 
tux the parilh 
(owardi build, 
ing or repairing 
a church. 

C. s. Mod. 
194. 

10. Mod. 13, 
12. Adod. 9.83. 
327. 

1. Vem. 276. 
Bac. Ahr. 373 

If a rate be nude 
by the veitry for 
ciic repair of tua 
church, *Uib '^i> 
ritual court nw/* 
enforce the pay. 
ment of it. 

S. C. I. Mod. 
194. S36. 

Holt, a 22. 

Fort. 346. 

4. Conj. Dig, 

SOX. 
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j* 


being feifcd 
In fee, makes a 
leafefor ninety* 
nine years to B. 
to the ufesofhis 
will, and devkfes 
liis efl:ate to 
the heirs of 
** his body on 
the body of 
“ his wife be- 
“ gotten ; and 
•* for want of 
“ foch iffoe, to 


[9] 


*' the faid B. 

in fcf!.’'Equi¬ 
ty will deciee 
theafTignnicntcf 
tlii!> trujl-tirm to 
a pajlhumwt heir 
Cl the tefiator's, 
of .wliom liis 
wife was enjiint 
at the time of 
1 s death, not* 
wiihflanding 
the term was 
exiinguilhed in 
law by uniting 
in JS. with the 
remainder in fa. 

S. C.E'inch. 

Ch. Rep. 155. 
Port. 29a. 

11. Hen, 5. 
pi. 13. 

1. Ro. Ah. 609 • 
flodb. 385. 

3. Co. 20. 

7. Co 37. a. 
a. Vetn.711. 
I'rec. Ciun. 5 a. 
Abr. Eq. 173. 
Stia. 1092. 
Andr. 2()3. 
3'S? **0.452. 
.b.»lk. 22?. 
Powcl on Dev. 
321. 
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Niirfc againft Yearworth. 

In the Cours of Chancery. 

n ICHARD YEARWORTH, bcin^ fdfed of lands in fee, 
makes a leafe to the defendant Chrljiophcr Tearucrih for 
ninety-nine years, to fuch life as by his lafl will he ftiould diredt^ 

Afterward he makes his will in writing (having then no iflite, 
but his wife groJJ'ement cn/i’ittt)^ and thereby devlfts the fame land 
“ to the heirs of Iiis body on the body of his wife begotten; and for 
‘‘ want of fuch ifllic, to the faid Chrijlopher (the defendant) anti 
“ his heirs.” Richard dies, and, about a month after, a fon i.s 
born. The fon by virtue of this devife enjoys the land; but when 
he attains his full age of one-and-twenty years, he fuffers a com¬ 
mon recovery, and afterwards devifes the land to the complainant 
Nurfe.^ and dies. * 'Ehe complainant exhibits a bill againfl: the de¬ 
fendant to have the Icafe for ninety-nine years afligtieti to him. 

The queftion was. Whether he flionld have it afligned or not ? 

First, It was pretended that an eftate in fee being limited by 
the will to Chrijhpher.^ who was lefl'ec for ninety-nine years, the 
term is thereby drowned (a). 

Secondly, It was objected, That tlie devife by Ricleard to 
the infant in ventre Ja mere was void j and then the compl.^inant, 
who cl.iiiTicd by a devife froili the pojihumus^ could have no 
title, but that the defendant to whom an eflate was limited by the 
will of Richard in remainder fhould take’prefently. 

Finch, Lord Keeper.^ notw ithflanding what was obje^fed, de¬ 
creed that the leafe which was hi trujl fhould be afligned to the 
complainant Nurfr. He faid, that at the common law, wilhoiit all 
quellion, a devife to an infant in venire fa mere of lands devifablo 
by cuflom was go(>d ; fo that the ilouht arif'es upon the flatiite^of 
34.. Hen. 8. c. 5. which enach, “ that it fhall be lawful for a 
“ man by his will in waiting to devife his hinds to any perfun or 
“ perfons for in this c.;fe the devifee, not being in reruni raiin\h 
in fhiiEinefs of fpeech no peiTon ; and thercKirc it hath been 
taken, th.it fiieli a dciuf* is void, Moor's Rep. 177, ; and it is 
left as a quh re in the Laid Dyer., 304- {!>) Eut in two c.ifes in the 
common pleas, one iii the time when the Lord Chief Justice 
Hale was Judge there, the other in the Lord Chief Jus tici: 
Bridg.man’s time, it was refolved, that if there were fufficient 
and apt words to deieribe the infant, though in ventre, fa men\ 
the devife might be good. In the king’s bench, the Judges finee 
have been divided upon this point, that as the law fhinds now ad¬ 
judged, this devife in our cafe feems not to be good ; but fhould 
the calc come now in queflion, he laid, he v/as not lure that the 


(rt) See Silvefterw. WiKon, 3. Tcim 
Rep. 444. 

(i) And fee the ci.fe cf Snow v. 
Cutler, I, Lev. 135. 1. Sid. 153. 


T. .Salk. 339, Codb. 3Sri, where it h 
faid, thaf tlic record is diffeient from the 
cafe as rtpoi ted by Pjtr. See Pow ell on 
Deiifcs, 336. 


law 
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law would be fo adjudged; for itishard todifinheritanheirfor want Nw«&e v 
of apt words to defcribe him; and there is all the reafon in the 
world that a maji’s intent, lying in extremist when moft commonly 
he is deftitute of counfel, mould be favoured (a). 


{a) See the cafe of Hale v. Hale, 
Free, in Ch. 50. ; ScattergooJ v< Edge, 
Salkeld, 229. ; Mufgrave v. Parry, 
a. Vern. 710.; Brale v. Beale, i. Peer. 
Wms. 246. ; Norihey w. Strange, 
). Peer. Wms. 342. ; EJlifoiiw. Ellifon, 
]. Vezey, in.; Burdet v. Uopegood, 


I. Peer. Wms. 487.; Edwards 9 . Free¬ 
man, a. Peer, Wms. 446* ; W'alHs v. 
Hudfon, 2. Atk. 115. Hargrave’s Co. 
Lit. II. b, note (4) ; the Attorney Ge¬ 
neral V, Crifpin, I. firo.Ch. Rep. 386.; 
Gulliver v. Wicticl, i. 'Wilf. 105> J 
and Fearne's Cent. Rem. 428. 


* [ 10 J 
Cafe 7. 


* Whitrong againfi Blaney. 

•^HIS Term the Court delivered their opinions in this cafe, i-hg ^rits of 

North, Chief Jujlicet who had heard no arguments herein, fcii t fac'iMy ea- 

being abfent. The cafe was this; The plaintiff upon a judg- adfuihfa- 

inent in this court fues out a feire facias again’ff the heir and tlie 

terre-tenants, which was diredled to a fheriffof Wales* T’he de- jntoona 

fendant is returned terre-tenant, but he comes in and pleads “» 07 j judgn tnt in 

“ tenure” generally, and traverfes the return. I’hc plaintiff de- nyiminjeri but 

niurs. Two points were fpokc to in the cafe. ^/firefaehs 

iigainU heir and 

F IRST, Whether the defendant can traverfe the flierifFs return ? terre-ien'ots, if 
—And all the three Justices agreed that he cannot {a). ulc dTr^anr'^ 

Secondly, Whether a fcircfaciast capias fatisfaciendunitfieri lene-tenam, he 
facias^ isc. w'ould lie into Wales on a judgment here at Weft- ^iinnot plead. 
'minfter ?—And they'agreed it would well lie (b). ‘ 

Kllis, fujiicct agreed, if judgment be given in Walest it could 
not be removed into the chancery by certiorarit and fent hither 3 - 
by miitimust and th^n execution taken out upon that judgment 
licrc, becaufe fuch judgments arc to be executed in tbeir proper 
jurifdiilions; and fuch was the refoiution of the Jullices attd g. Mod. 135. 
Barons, Cro. Car, 34. But on a judgment obtained here exccu- 146. 174- ' 
tion may go into Wales. No execution c.an go into the IJle ^ 553 * 

AJant becaufe it is no part of Englandt hut tP'ales is united to 
England hy the Itatutc of 27. Hen. 8. c. 26. j and therefore in r. ;;(r.**Ab! 3^5! 
Bedov. Fipert 2. Bulfir. 156. it was held, that fuch a writ of ex- f.-,. Car. 332. 
ecution goes legally into (P'ales, He faid, he had a report of a i-64- 
cafe in ii. Car. 2. where a motion was made to quaih .tn elegit ®* 3 * 
into Wales ; but it was denied, for the Court agreed the writ *' ’ 

well iffued. Some have made a difference bet»vecn the king’s 
bench and the common plcasy as if an execution might go into Wales 


(<i) A IhcrifF's return of a rtftous 
cannot be travc.1 fed. Dyer, 212. CiO. 
Eliz. 780. Ste 2. Term Rep. 155. 

(i) An indlflnrtnt fora riot may be 
removed by ceriiorat i, Sir John Can w’s 
Cafe, Cro. Jac. 484. So alfo will a 


tapias, Hetlcy, 20. by the opinion of 
DioDERipGE, Jufliie. T, Roll.^Abr. 
395. But Twi,»i k, yrr//;V(, denied it, 
a. Saund. 194,—AW tUt Fouaih 
Eoition’. 


upon 



Wilt Ti Airs 
'' mgmitifi 

BtAXKT. 
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Cro. Ells. 872> 


Camden, 15. 
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vpcma judgment obtained in the lung’s bench) but er/i/^r if tq 
the common pleas. But the law is the fame in both courts. 
Mich. 1653. between fTyn nnd Griffith^ this very cafe came in 
queftion ; and there it was held, that execution goes into 
as well as into any part of England upon a judgment in the courts 
of Wejlminfitr. * In 2. Bu^r. 54. Hall v. Retheraniy it was 
held, that a capias ad fatisfaciendum (hall go into Wales againft 
the bail, upon a judgment recovered in the king’s bench here 
againft the principal. 

Atkiks, JuJlice^ was of the fame opinion; and that the defen¬ 
dant cannot aver againft the ftieriff’s return, nor a bifliop’s certi- 
iicate: the true reafon is given by Lord Coke in 2. Inji. 452. 
for the flieriffis but an officer, and hath no day in court to juftify 
his return. In fpecial cafes exceptiOT maybe made to the ftieriff’s 
return; but this is by reafon of the fpecial provifion that is made 
for the doing of it by the ftatute of Wejlminjier the Sjecond^c. 39.; 
as in cafe too fmall iffues be returned, or that the fherift’ return a 
refcous, the party in his averment inurt alledge of what value the 
iffues are.— Secondly, That notwithftanding the common fay¬ 
ing, Breve demini regis non currit in Walltemy yet a fieri facias^ 
capias ad fatisfaciendum', or any execution whatloever, may iffuc 
into Wales upon ajudgment obtained here. And to prove this he 
confidered,— First, How Wales formerly ftood in relation to 
England: — SECONDLY, How it ftood before it was united by the 
ftatute of 27,iiff«.8.c.26.— -Thir?dlv,How it now ftandsfince the 
Union.—And as to the first of thefe, England and Wales wtxt 
once but one nation ■, they ufed the fame language, laws and reli¬ 
gion, and fo continued till the time of the Roman conqueft, be¬ 
fore which they were both comprehended under one name, viz. 
The Isle of Great Britain, But when the Romans came, 

• thofe Britons who would not fubmit to thdr yoke betook them- 
Iclves to fufch places where they thought thcmfdves moft fecure, 
which were the mountains in Wales ; and from whence they came 
again, foon after the Romans were drove away by their difle dions 
here; and then thefe Britons enjoyed their ancient rights as 
before. After this came the Saxons, and gave them .-mother 
difturbance,and then the kingdom was divided into an Heptarchy, 
and then alfo, and not till then, began the Welsh to be diftin- 
guiftied from the English. But yet at that time they had great 
poffeffions in England, viz. Gloucejter, part of Worcefier, Here¬ 
ford, Shrewfaur'^, whicn they kept till King Offa drove them 
out of the plain countrie'-’, and made them fly for Ihtlter into thole 
mountainous parts in^ where they now c.jitinuc. Audit 
is obfervabJe, tnat thougii li''ales had kings and pi mces, yet the 
king-of England had iupenority over tlicm, for in him they were 


a f'lh- 
DLY, 


homagers*, Camden 67. the word “ Pr.jutpi” implyijvr 
ordinate dignity, Hddi-tfs Titles of Honour 593.—bet oN 
During the time or tiu ftparatio.i H'ules Jind uiltinct laws and cui- 
*'—' ‘ ' in £ngl('h'i‘, /'-enc.'r.h.ii l.ivii).> look its 

, Ere, <ii ftO'i » ■■ f *7; li’ .till.',,. jLi tlii parlia¬ 
ment 
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ment of England^ before that time, made laws to bind Wales j Whitmk# 
as the aft of 25. Edw, i. for confirmation of the old Great Char- 
ter of the liberties of England and of the forefts, which enads, *•**•*»• 
that certain duties fliall be paid for every fact of w'ool, &c. ex¬ 
ported out of2. Iitfl, 531. So the ftatute 3. Edw. i. c. 17, 
which gives remedy if a difirefs be taken and detained in a caftley 
and upon deliverance demanded by the fherifF, if the lord of the 
cafile (hould refufe, he might raife the pojfe comitatuSy and beat 
down the cafile ; and if fuch detainer or refufal be in the marcl^es 
of Wales, the king, as the fiatute faith, is fovereign lord of all, 
and fhall do right upon complaint *, and the conqucil was not made 
till the ninth year of Edward the Firji, fo that at that time like- '^^“8*** 4 ®®« 
wife, though Wales had princes of its own, yet the kings of 
England were fovereigns to thofe princes j and though they had 
laws of their own, yet were they bound by ihofe that were made 
here i and though their princes had ordinary remedial writs, yet 
in cafes extraordinary the king’s writs here run into Wales ; and 
it was not for want of power, but becaufc there was no need, for 
that it went fo feldom : and when the king’s writ did iflue, it was 
ncceflary todiredt it to the fherifF of an Englifh county, for Wales 
was not then divided into (hires i but afterwards, by the aft called 
Statutum Wallia, 12. Edw. 1. c. it was divided into fix counties, i. ir.ft. 
and then again by the aft of 27. Hen. 8. c. 26. it was divided into 4* 
the other lix counties. But during this time there were frequent 
Jvoftilitics between England and Wales, until by the conqueft, in 
the time of Edward the Firji, they were united. It is pretended 
that Henry the Third, /athcr to Edward the Firji, was the con¬ 
queror, and it is probable fomething confiderable might be done 
in his time j yet the abfolute conqueft of the whole dominion was 
made by Edward the Firji, in whofe time the aforefaid Statutum Vaugh. 414, 
JVallia was made,aqd after that the ftatute of 27. Hen. 8. c. 26. 4 is* 
to complete the union, the enJ of which is declared to bring the 
fubjefts of both to an entire unity ; and that it may be done with 
eft'eft, it is enaited, I'hat the lav/s of England be executed 
“ there i” for which reafon it is held in 5. Oo. Rep. Vaughan*s 
Cafe, fol. 49. that the ftatutes of 'Jeofails do extend to Wales ; 
andm 2. Buljl, i^b.(a) the fheriff of Radnor upon a Jcire * |[ 13 3 
facias directed to him, returned, Brevedomini regis non currit,l^c. 
auJ v/as amerced ten pounds for his falfe return. It was objefted, 

I'hat by exprefs provifion in the ftatute of i. Edw. 6. c. 10. exU 
gent and proclamations (hall be awarded out of the courts of Wejl-- 
minjler into Wales', which if they might before, «this law was then 
necdlefs. It is true, the opinion of tlie pa'liamcnt feems to be, 
that had it not been for this particular provifion, fuch proclama¬ 
tions mi^it not have iffued ; for by 6. Hen. 8. c. 4. fuch procla- Vaugh. 414. 
mations went but to the next county, but they do not declare fo; 

(a) The point was rot dehated in 13. Ediu. 3. pi. 23. pi. 24. pi. 34. 
this cafr, Stethe Year Bo«k 19. Htn. 6, Fitz. Abr . “ Brief,” 621. fitz. Abr. 
pi. ^20. Filz. Abr. ♦♦ Trwl,” 40. “ A£6fc,’’ 382. 
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and pcriiaps they might ground tlicmfeivcs upon that vulgar error, 
JSrew ilomini rer’ts mn turrit in IValliamy which is not true unlcf* 
the claufe he limited to original tvrits only.—It is objeifted. That 
the ttatute of 5. Eih- c. 23. wliich enat^ts, that the excommunicato 
capiendo fhall be returned in the king’s-bench, and takes notice 
that this writ is not returnable into that court from JVales^ and ' 
therefore orders that the fignificavit fhall be font by mittimus out 
of the chancery to the Chief Juftice there, and gives them power 
to make pioccfs to inferior officers, returnable before them at their 
fe/Iionr, for the due execution of this writ, would all have been in 
vain, if the capias might go into Wales before the making this 
art. But that is an original writ., and fo comes not up to this 
cafe. 

Wyndiiam, JuJlice, agreed in omnibus-, aJid f.iid, that the 
fhitute of f. Etkv. 6. c. lO. was very needful ; for if amanfliould be 
outlawed, if the procefs fhould be fent to the flicriff of the nc.xt 
adjoining county in England, he could not have any notice that 
he wa.s outlawed, and fo could not tell when outlawed, or at whofe 
fuit, 

Vaughan, late Lord Chief ’^(uficc, held flrongly, that no ex¬ 
ecution would go into Wtdes, when this cafe was argued before 
him} and of the fame opinion was Justici- 'I'wisDhK. 

* Williamfon cggnhifi Hancock. 



heirs of the fatliCr, who levies a fine with warranty to the ufe of 
Sufan and JIa:.::ah Pi inn in fee} who, by barg.iin and fale, con- 
vev their eilute to the defendant. The fon,-in his father’s lifc-timc 
befoie the nurraiity attached, comes of full age ; the father dies : 

'i'he t|ueilion was, Whether the fon’s ciiti'y was barred by tliis 
colhitirolwan-i./iiy thus difeended r 

And THK THREE Jr.sTXCts,N orttt, 67»/V/ 'JnJU.r, 
bnrciiii .'I'lfi (.lie were dear ol opinion, that the collateral waiTi'iity was a bai to the 
to D. This fyjj . and fo judgment was given for the defendant. 

ranryisaimext-d Ki-Lis, Jtifice, Iicld, tliat liis entry IS taken away j for in every 
to and runs with warranty two things are implied, a ’voucher and rebutter. He 
the Und i and coiiics in by voucher callelh the perfon into court, who is 
therefore if A’. warranty to defend his richt or yield him other land 

/wenty one >n rccompcncf, and muil come in by |!rivity } bur if a man have 
ywisin thfclifc- the cflate, though he come in the pojl he may rehui ; that is, he 



py alter (i^Ii »if A .— K. J. Mod. ii-a. 

1!^. ®i. Mod. 181. tn. Mod. * I ai* 

! i.. -.1S' '.41.'. 
t^'Vtt, i'w a. \Tn'. V 


Kfli. ^rS. S. C. I. Firi’in. i6a. iSH. 
141. Jr. \n'd. jii. Ahr. L<]. 175. furs. 14. 
C.i'iiM.',, z?A). ^7;. i;'y). I. I'-.Ci. Wms. 14’. 
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good. It was objefted by Serjeant Maynard, that no perfon 'Wix.ttAMioK 
can take advantage of a warranty, who comes in by way of ufe, hamcock. 
as in this cafe. But it is exprelsly refolved otherwife in Lincoln 
College Cafcy 3. Co. 62. b. j and the Prtnns in this cafe came in 
, by limitation and adl of the party, and the defendant, who hath 
the reverfion likewife by limitation of ufe, though he be in thepojly 
(hall take benefit of the warranty as aflignee within the ftatute of 1. Mod. i8t. 
32. Hen. 8. c. 34. and fo it was refolved in Fowl v, Dohle^ in this 
, court, that he who comes in by way of ufe may rebut; and Jones, 
yu/iicef in his Report, fol. 199. affirms the fourth rcfolution in 
Lincoln College Cafe to be law. * It was formerly objefted by ^ p -1 
Vaughan, Z.(jri?C‘Ai^yf^/fr,That this warranty goes only to the L 5 J 

heirs, not to the affigas, and here the efiate was conveyed by the 
two Prinns before tlie warranty attached. But when the eftatc 
pafieth, the warranty and covenant followeth, and the affignee 
fhall have the benefit thereof, though not named; and fo is the au¬ 
thority of 38. Edw. 3. pi. 26. If a warranty be made to a man and 
his heirs, the affignee, though not named, fhall rebut, but he can¬ 
not vouch. So if jf. enfeoff B. with warranty, and B. enfeoff 
C. without deed, C. {hall vouch A. as affignee of the land of B. for 
the warranty cannot be affigned. In this cafe, though the war¬ 
ranty did not attach before the eftate in the land was transferred, 
yet if It attach afterwards it is well enough, and he who hath the 
poffeffion {hall rebut the demandant without {hewing how he 
came by the poffeffion. If a warranty be to one and his heirs, 
without the word, “affigns,** the affignee indeed cannot vouch, but 
he may (a) rebut; for rebutter is fo incident to a warranty, tliat a ("I 
condition not to rebut is void in law; but it is otherwife of a con- 3 4 * 

dition not to vouch, for in fuch cafe you may rebut. It is true, 
it hath been an opinion, that he whoclaimeth above the warranty, 
if it be not attached, cannot take benefit of it by way of voucher 
or rebutter : as if tenant in dower make a feoffment to a villaiii 
With warranty, and the lord enter upon him before the defeent 
of the warranty, the villain can never take advantage of this war¬ 
ranty by way of rebutter, becaufe the lord’s title is paramount the 
warranty, arid he comes not under his eftate to whom the war¬ 
ranty was made, if land be given to two brothers in fee, with 
warranty to the eldeft and his heirs, and the eldeft dies without iffue, 
the furvivor {hall not take benefit by this warranty for the reafon 
aforefaid. But in the cafe at bar, me warranty being collateral 
and annexed to" the land, goes with the eftate, .and whilft that 
continues, the party may vouch or rebut: fo here the dcfcjulant, 
though he be only tenant at will, for the eftate is in the bargainors, 
and their heirs, there being no execution of it either by livenr or 
enrollment, yet he may rebut. • 

*ATiciNS,y^»Vf,wasofthe{ameopinion,thatby thiscollateral * [ *6 J 
warranty the entry of the leffor of the plaintiff was taken away, 
for it is the nature of a collateral warranty to be a bar; a (^) right Jones Rep, 
is bound by it; it extinguilhes a right; it is annexed to the land, 
and runs with it. If then a collateral warranty be of this nature, 385. ’ ^ 

ill.. //'/». 6. $3. 

Bro. “C«r."4. 
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(«) Cro.CAf. 
368 
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it is againft all reafon, that he who is thus bound fhould make any 
title to the land j but it is very rcafonable, that he who comes in 
quaji by that eftate fliould defend his title. The opinions of 
Jones, JuJiice, and Croke, Jujlice^ in the cafe of Spirt v, 
Bence (a) have occafioned this doubt: The cafe was ftiortly thus: 
Cann being feifed in fee had three fons, Thotnas^ Brands^ and 
Henry^ and devifed lands to the two eldeft in tail, and to Henry 
the meadow called Warhay (which was the land in queftion), but 
doth not limit what eftate he fhould have in it; then he adds thefe 
words, t//z. “ ALSO T will that he fhall enjoy :dl bargains I had of 
“ Webb to him and his heirs, and for want of heirs of his body 
“ to his fon Francis, and that Margaret fhould have ft for life.’* 
Cann dies; the meadow was not one of Webb*s bargains; ’Thomas 
had iflue Thomas the leflbr of the plaintiff; Henry made a feoff¬ 
ment in fee to A. and B. to the ufe of himfcif and his wife, and 
to the heirs of their two bodies, remainder to his own right heirs, 
with warranty againft all perfons, and died without iffue; the leffor 
of the plaintiff enters, being his coufin and heir, and of full age 
when Henry died. In this cafe it was held, that if it had been 
found that Margaret had an eftate for life, and that Henry entered 
in her life-time, that it had been then a warranty commenced by 
diffeilln, and would not have bound Thomas the reverfioncr. But 
as it was, thofc two Judges held it no bar, bccaufe the warranty 
began with the feoffment to ufes, and Henry being himfcif the 
feoffee, it returned inftantly to him, and was extlncEI as to the re- 
verfion, becaufe that was re-vefted in hin^ in fee ; and therefore 
they held, he could have no benefit either by voucher or rebutter, 
it being deftroyed at the fame time it was created.—But Berk¬ 
ley and Richardson, JuJllces, held, that quoad the eftate of 
Henry's wife the warranty had a continuance; and the ground of 
the contrary opinion might be, becaufe Jones, ^uJlice^Hx^ there 
was no fuch refolution as is mentioned to be the fourth in Lincoln 
College Cafe; yet he affirmeth that very refolution in his own Re¬ 
ports. * There is a claufe in the ftatute of Ufes, the 27. Hen. 8. 
c. 10. difficult to be underftood, by which it is cnaded, That 
“ every cejiuy que ufe may take fuch advantage of vouching, &c. 
“ as the feoffees themfclves might, fo that cefiuy que ufe have the 
“ eftate executed in him before the firft day of May 1536,” 
which was a year after the making that ftatute : fo that the claufe 
feems to be exclufive of all others who fhall come in afterwards. 
But he fuppofed, the intention of the law-makers to be, that 
there fhould be no more conveyances to ufes: but becaufe they 
prefumed, that at firft men might not know of it, therefore, left 
the i^rties fhould be any ways prejudiced, they gave liberty till 
fuch a time to vouch or rebut, within which time they might have 


(a) Notwithftandin? the word iVihh'i bargains .—to tit FwaTN 

he had but an efiate for life in tVarbay^ Ebition. 
lor that word extends to no other ttuu 


forae 
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fome knowledge of the ftatute, and then It was fuppofed they WilmamhUI 
would make no more limitations to ufes. But though they ima- 
gined them to be left expiring, yet they revived. Since, then, the 
parliament gave leave to vouch or rehut whilft they could in rea- 
ibn think there would be any conveyance to ufes, it is butreafon- 
*able, whilft th^ do continue, that the parties fhould rebuff efpe- 
cially fince moft conveyances at this day are made to ufes. 

Wvndham, Jufitecy accord, in omnibus j and fo judgment was 
•given as aforefaid {a), 

(«) By 4. e. i6. f. si. *♦ All *• ments, by any anceftor who has no 
wnantio made by any tenant for ** ellate of inheritance in the fame, 

** life, of any lands, tenements, or here- “ lhall bevoidagainft his heir.”-—> 

** ditaments, the fame defeending or See Mr. Butler’s note (a), Co. Lit, 

** coming to any perfon in remainder or 373. b. 2. Bl. Com. 303. i.Mod. 

** reveriion, (hall be void and of none 193. note (a). 3. Com. E)ig. title, 

** efFedf : and all tellateral warrantits ** Carranly.” 

*' of any lands, tenements, or hereditao 


Anonymous. 

T^OWER. The tenant pleads, -That a leafe was made by the 
^ hufband for ninety-nine years, before any title of dower did 
accrue^ which leafe was yet in being; and mews, that the lelTor 
afterwards granted the reveriion to J. S. and died, and that J. S. 
devifed to the tenant for life. The demandant replies, That the 
lellbr made a feoHment in fee, ABsquB hoc, that the reveriion 
was granted prout, ^c. The tenant demurs. 

Newdigate, Serjeanty for the demandant, argued, That the 
plea was not good ; to which he took feveral exceptions. 

First Exception? The tenant by his plea confefleth. That 
the demandant ought to have judgment of rtverfion expeStant 
*upon the leafe for ninety-nine years, de tertidy but doth not fey, 
parte. 

Second Exception. * Here is the grant of a reveriion plead¬ 
ed, and it is not hic in curia prolatd. 

Thirdly, Then for the matter, as it is pleaded, it is not good. 
He agreed, if dower be brought againft lelTee for years, he may 
difeharge himfelf, by pleading the continuance of his leafe, during 
which time the demandant can have no execution i but here the 
tenant is no ways concerned in die leafe j it is Littleton*s Cafe, 
None fhall take advantage of a releafe, but he who is party or 
privy ; and therefore the lelTee, in this cafe, being party, might have 
pleaded this, but the tenant is altogether a ftranger. Before the 
ftatute of Ghucejlery cap. 11. if Se demandant had recovered, 
in a real adlion againft the tenant, the termor had been bound ; 
becaufe, at the common law, nobodv could falfify the recovery of 
a freehold, but he who lud afteehold himfelf: this ftatute prevents 
that mifehief, and enafts,. « That ftie termor lhall be received be- 

" “ fore 
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• [ 18 ] 


Bro. “Liafes,"* 
26. 

Fiia. N. B. igS, 

220 . 

Vaugb. 127. 

4. Co. 80. 

3. Bae. Abr. 
297. 



ANCNYMOVIt 


Jo. Mod. 32 
12. Mod. 91. 
iA. Kay. 296. 
^92. 

Stra. 674. 


[>9] 


3, Inft. 32, b. 


Hilary Term, 26. & 27, Car. 2. In C. B. 

fore judgment, to defend the right of his term, Upon the de- 
“ fault of the tenant i” and though the judgment cannot be hin¬ 
dered thereby, yet execution fhall be fuipended during the term. 
And therefore in Dyer^ 263. b. the Lady brought dower 

againft the Earl of Pembroke^ who made default j and before judg¬ 
ment the termor prays to be received upon this ftatute, and ple^s ’ 
a leafe made by the hufband after coverture, which was affigned 
to him, and that dower de tcrtla parte of the rent of this leafe 
was affigned to the demandant, by the court of augmentations, 
which was afterwards confirmed by letters patents; that fhe ac- • 
cepted iti and concludes. That the plea of the tenant wasbycol- 
lulioii between him and her, to make him lofe his term. And this 
was held ill, for the rcafon given by Lord Hobart, That it is 
abfurd to admit two perfinis todifpute the intcreft of a third man (a)* 
Kut whether the traverfe is good or not, if the plea is naught, 
judgment ought to be given for the demandant. 

Jones, Serjeant^ contra. Thepleading Is well enough.— First* 
The tenant confefleth, ^Phat the dcmand.int ought to have judg- ' 
ment of the reverfion de tertid ; which is well enough, omitting 
the word “ parte.,** becaufe he claims a third part of fuch tene¬ 
ments; and the tenant confeffes Ihc ought to have judgment; 
which is full enough, if the words de tertid parte were wholly 
omitted.— Secondly, He agreed. That whoever claims under 
a deed, muft (hew it; but the tenant, in this cafe, did not defend 
himfelf * by any title from the deed; for the fubftance of the plea 
which fecured him was, I'hat a leafe of ninety-nine years was in 
being, and by his alledging the devife of an eftate to him for life, 
made by the grantee of the reverfion, he did but allow the deman¬ 
dant’s writ to be true, which mentions him as tenant of the free¬ 
hold. 1'hirdly, I'hcn for the matter of the plea, he fays it was 
good, and that the tenant might well plead tlie leafe for years. 
By the ftatute of Merton., damages are given in dower where the 
hufband died feifed, which he did in this cafe; but yet no 'da- * 
mages ought to be paid here, but for the third part of the rent, 
and the third part of the reverfion ; and therefore to acquit him¬ 
felf thereof, he mav well plead, as here, for which there is a pre¬ 
cedent in Hern's Pleader, 335. Then he faid, 'Fhat the traverfe 
was ill, for the principal point in the plea which he ought to have 
tfaverfed was the continuance of the term ; and it is not material 
who granted the reverfion, or to whom it was granted; for if 
there is a leafu in being, the demandant cannot have execution. 

1'he Court were all of opinion, That the fubftance of the 
plea was good, becaufe there was a privity in the grantee, and it 
w«s for his benefit to avoid the demandant’s feifin, he being thereby 
entitled to the rent; and he may plead tliis plea to favc himfelf 

(rt) Hob. 316. Not for that rearon, conlirmatfon could not make that good 
but breaufe that conrt could not aliign which wasvoidbcfoie.—iVotffaFovRTK 
dowtr 3 and fo the lectu's patents of Epitiom. 


from 
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from damages given by the ftatute of Mertdn: But as to the A*oiiYiio«f*i 
traverfe) 

North, Chief fujiice^ and Wyndham, Juficey inclined, 

* That the traverfe was well taken; for if a difleifor plead the like 
))lea, as here, it.is not good; and therefore when the tenant alledges 
a grant of the reverfion, die demandant may well traverfe it. 

But Ellis and Atkyns, JuJiices^ were of opinion. That the Raym* 
traverfe was immaterial, for it was the leafezoA. not the grant that 
was traverfablci 


But becaufe it was alledg^d by the demandants (who offered to 
refer it to the counfel on the other fide), that thisleafefo pleaded 
was an old mortgage long fince fatisfied, it was referred ac¬ 
cordingly. 

* Wilfon againft Drake. 


1. Term Rep. 


Cafe 10; 


A Prohibition being granted upon the late ftatute of 22 . 

^ & 23. Car. 2. c. 10. for difpofmg of inteftates eftates, the have' d^brs do# 
defendant demurred. by fpeciaity. 


The queftion was. Whether the hufband being adminiftrator of and ^es^the 
the wife’^s eftate be compellable to make diftribution amongft her hulband /haj] 


kindred or not ? 


have adniinU 
Oration. 


The. circumftances of the cafe, were : A feme foie had divers whether 
debts owing to her by fpeciaity; fhe marries the plaintiff, and died 
(the bonds being not put in lliit during the coverture) j the plaintiff her'b^hdrtd 
adminifters, and her brother fues to have a diftribution. ^ , LI 

SfLYiiforthedefendant.'xn^mtA^xhzXaconfultatlon ought to go, Ta!b; 168.175, 
bccaufe the ftatute 22. & 23. Car, 2. c. 10. extendeth to all perfonsj <>85. 

and therefore the hufband, though not named, fhall make diftribu- *” ''"‘"a* 

tfon (a ); like the ftatute de deni^y which only mentions fome eftates t^^peer. Wm*. 
tail-, but it has been held, that there are feveral other eftates tail 199. 
befides thofe particular inftances there mentioned. The title of r. Vern. 88, 
this aft is gerteral, and there is no preamble to reduce it to particu- * 7 ®* 
lars } theenafting and provifional daufes fpeak in three places 
of « all perfons dying inteftate,” within which general words a pJeJ. Ch?63.°** 
feme covert^ as well as others, is contained. jo. Mod. 33. 

But Jones, Serjeant^ on the other fide, faid, that this cafe is not efub.^Eq. Rep, 
inftanced in that aft, which provides only where the hTifband dies 70. 9s. 103. 
inteftate. As to what was objefted, that this aft is a general pro- 140- ^ 

vifion, and extends to all cafes of the like nature^ the title of it ’ 49 - 
alfb being general, For fettling of Inteftates Eftates j” it was g i 
£ud, that before the making this aft tlicre wefe many doubts in nii, u’lg. 


1. Com. Dig4 

(«) Blit by the 19. Car. 2. c. 3. bands may demand abd hdve admiiti. ** Adminiftraa 

r. 25. it is declared, that neither the ftratibn of their rights, credits, and other tion" (H)i 
az. Omr, t. c. so. nor any thing perfnnal eftates, and recover and enjoy 

.^therein contained, fluil be conftrued to the faros as they might have done before 
'tetend to the eflatei offemei tovert that the making of the faid aCl. i. Mod. 
ball die inteftate, but that their fattf. 23 r- 

«V0L.1I« C thoiV 
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{a) 4. Co. 51. 
Ogncl's Cafe. 
Cio. Car. 106. 
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See the Arch- 
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thofc cafes againft whicli a provifion was thereby made, and there* 
fore it well became the prudence of that parliament to take away 
all fcruples, and to fettle thofe things which were fo apt to be 
queftioned : but no doubt was ever made before this ftatute to • 
whom adminiftration of the wife’s eftate iliould be committed,} 
for by the ftatute 31. Edw. 3. c. ii. power was given to the or¬ 
dinary to commit adminiftration to * the Irjl friend of the intef- 
tate; and therefore it has been agreed that the f a) hufband, as 
being the beft friend of the wife, was Intitlcd to tlie (l>) adminif¬ 
tration. And it is agreed on all fides, that no diftribution is to 
be made by an admlniilrator; for if any fuit had been commenced 
in the fpiritual cou:t to that purpofc, a prohibitioji was prefently 
gnmtcd. Wi:at need was there to fettle this matter by adt of par¬ 
liament, whieit w.as fo clear before ? And it is the more unlikely 
that the eftates of feme covrrts Ihould be intended to be difpofed 
by this a(rr, when it is conhdored that all their eftates conliftonly 
in things in aclion, which the luifcjid uii'ht releafe during the 
coverture (for all the goods in pofielnon are by law vefted in the 
hulbandby the intermarriage) ; and ti;ercforc lech inconfiderable 
things may be we!! inter.dcd not worthy the care and provifion of 
a puliament. Befides, the hufband and wif.' are but one perfon 
in law, and this act provides “ for the fettling ril fates eftates 
I'ow the wife cannot be (aid to die intel'latc, when ht‘r hufband 
(the better part) furvives. Bef nc the making thofe acts of 31. 
iiWet’. 3. c. II. and 21. 8. c. 5. the ordinary might have 

granted adminiftration to a ftranger but now by the firit of thofe 
laws he is reftrained to the friend.^ and by the other to the 
widow or;/rA'/ of kin •, fo that the power which he had at the com¬ 
mon lav/, and which w'as too often by him abufotl, being now 
reftrained, adminiftration muft be granted as j»rereribed by this 
law, and no equitable conilruclion can tike it horn the hiiftiand ; 
for how can it be intended that the parliament would take from 
liim that right which he had by thofe former laws, lutd prefer tfie 
relations of his wife before iilm ? But if the wife (hall be ad¬ 
judged an inteftatc w'itbin this then the huftj.md muft lofe all 
her eftate in adfion, and he will be then alfo within the rules of 
diftribution} fo that he muft he at all the labour and pains of ad- 
ininiflration (which muft be granted to him) 10 defend and get 
in the eftate, and receive 110 benefit; for he muft only deduct his 
cxpences out of the profits, and diftributc the overplus. lie is in- 
titled to thV;adminiftration within the (iatutcof 31. AV/it'.3. c.i I. He 
isalfo intitlcd to it within the claufe of the ftatute of 21. Elerz. 8. 
c. 5. which enadts, “ I'hatit is to be granted to the wife or next 
“ of kin and it feems very unreafonable that he flioulJ have qo 
profit for his labour. * Lrftly, hfeme covet t can never be intend¬ 
ed to die inteftatc within the meauing of this aCt} for that claufc 
which diredts what bond the ordinary ftitdl take of the adniiniftra- 
tor, is very remarkable to this purpofe: it provide.s, “that if 
“ it appear the deccafed made any w'ill, tkc.” which a feme covert 
c^not do without her hufband’s confent, and therefore ftie is not 
a perfon dying inteftatc within the intent of this law» 

Curia advifare vult. 
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EASTER TERM, 

The Twenty-Seventh of Charles the Second, 


The Common Pleas. 

iSVr Frailcis North, Knt. Chief fujlice. 

Sir Hugh Wyndham, Knt* 

Sir Robert Atkyns, Knt* fiijiiccs* 

Sir William Ellis, Knt, 

Sir William Jones, Knt, Atior^iey General, 
*SVr Francis Winiiiiigton, Knt, Solicitor General* 


*[23] 

Naylor agiiinft Sharplefs and Others, Coroners of ^ ^ 

1 n • ^3tC II. 

Lancaihire. 


AN ACTION ON THE CASE was brought for a falfe return^ 
{AK in which the plaintiff'fets forth, That upon a writ iffuing 

out of this court to the chancellor of the Juchy of Lan~ 
procefs w^as dire^fed to fix coroners^ being the defendants, 
which was delivered to one of them, being then in the prefence of 
the party who was to be nrrefted, but he did not execute it; and 
afterwards, at the return of the writ, they all returned, non ejl in- 
‘V,'i/tni. I'his aftion was laid in Mitldicfex^ and upon not guilty 
])lcaded, the caufc came to trial, and there was a verdict for the 
plaintiff'. 

Bald WIN, 5 ttryr/7w/, moved in arreft of judgment— First, 
Thar the action ought not to be laid in Middlefex^ but in Lanca- 
fbircj where the tort was committed. 

But it was anfwcrcd by Turner, that when two 

matters, both of which are material, are laid in two counties, tbe 
adlion may be brought in either; as if two libel in the admiralty for 
acontrad made at land in Dorfetjhire^ and for which the plainfiff’ 
brings an adion in London againft one of them, it has been ao- 
judged the adion lies in either county. 

I. Com, Dig, “ Ammdrneni” 

C 2 Second 
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Second exception. The aftion will not lie againfl: the llrf 
coroners, for the tort was done by one alone. 


• [ 24 1 As to that it was faid, that all the coroners are but one olEcer; 
If the chancel- fo if onc IhcrifFfufFer an efcape, both are liable; but in this cafe 
l«r of the du- it had been ill to have brought the aftion only againfl: one, becaufe* 
cby of Lantaf- * the ground of it is the falfe return, which was made by fix coro- 

ttr direfl pro- jjej-j, 
cefs to the Jix 

torontrs, and they return non eft inventus, when one of them might have taken the perfon named^ 
in the writ, an aftion will lie againll them all ; for they make but one ofiiceri—S. C, j. Mod. 
37. 198. Co. 89. II. Co. 2. 3. Lev. 39Q. Carth. 145. Cro. £liz. 615. 8. Mod, 

203. 1. Show. 289. 1. Com. Dig. ** A£lion’' (N n). Cowp. 195. 2. Term Rep. 28s. 


A mif-trial is 
not aided, unlefs 
the venue is laid 
in the proper 
county. 

3. Lev. 394. 

I. Vent. 22. 
12. Mod. 7. 
iLd. Ray. to6. 
330.1214. 


And as to the first exception, there could be no doubt 
now, fiiice after verdiefl it is helped by the flatute of 16. & 17. 
Car. 2. c. 8. though the trial be in a wrong county. 

But THE Court faid,.that flatute helps a mif-trialin the pro¬ 
per county, but not where the county is tpiftaken ; and inclined' 
likewife that this atflion was W'ell brought againfl the fix for this 
tort committed byvine coroner: but if it had been for not arrefting 
the party, in fuch a cafe it ought to have been brought againfl the 
coroner who was prefent with the perfon to be arrefled; for that 
had been a perfonal /or/, which could not have been charged upon 
the refl. 


Cafe 12. 

On a promife 
to pay in con- 
fideration of 
forbearance, an 
averment that 
he did extunc 
Maliter ahjti- 
nere, S/f. with¬ 
out faying 
hucujqut,\s good 
after vetdi£t. 

a. Roll. Abr. 

470. 

Raym. 203. 
Cro. Tac. 404. 
Yelv. 17. 
Hard.'5. 

Iliiet, *95.,303. 


Edwards agalnft Roberts. 

'T'HE plaintiff declares, that the defendant promifed to pay him fo 
much money, in confideration that he would forbear to fue 
him; and then he avers, that he did extunc totaliter ahjlinere^ CsrV. 
Upon non ajfumpfit pleaded, a verdifl was found for the plaintiff. 

T URNER, Serjeant^ now moved in arreft of judgment—F irst^ 
The confideration intends a totalforbearance^ and the averment is, 
that from the making of the promife he did totally forbear, but doth 
not fay bucnfque. 

Sed non allocatur ; for that (hall be intended. And it was the 
opinion of THE whole Court, that if the confideration be (as in 
this cafe) wholly to forbear, the plaintiff by an averment, that from 
the making the promife hucufque he did forbear, is well entitled to 
an a£lion. A like cafe was this Term, where the confideration was 
as before; and the averment was, that he forbore feven months; 
and being moved in arreft of judgment by Baldwin, Serjeanty 
Jyecaufe it is not faid hucufque^ which implies that after the feven 
months he did not forbear, it was notwithflanding held good, it 
being a reafonable time; and the rather, becaufe if the a^ion had 
been brought within the feven months, and the plaintiff had aver¬ 
red that hucufque he forbore, it had been good enough. Qu jbre. 


Redd 
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• Reed againji Hatton. *3* 

A SPECIAL VERDICT in cjedhncnt the queftion arofe upon A devifeof 
the conftruAion of the words in a will j the cafe being this: houfcs ** to m; 

yohn Thatcher was feifed in fee of the houfcs in queftiony and 
devifed them to his fon Robert \ in which will there was this 
claufe, VIZ. “ If’hich houfis / give to my fon Robert upon 
“ this condition^ that he pay unto his two JiJiers five pounds a~ 
year \ the firft payment to begin at the nrft of the four moft 
“ ufual Feafts that (hall next happen after the death of the teftator, eftate i* 

fo as the faid Feaft be a month after his death, with a claufe of 
“ entry for non-payment.” The teftator dies ; the houfes are *• 
worth fixteen pounds a-year. 


Ton Robtrtf 
upon condU 
tion that he 
pay unto hU 
two fifteri 
five pounds 
a>year,"gives 


834. 
6 . Co. 


16. 




And, Whether Robert the fon (hall have an eftate for life only, 
or an eftate in fee ? was the queftion. a. vern.*io6. 

^ Jones, Serjeant^ for the plaintiff"^ faid, that Robert had but an cro^ 
eftate for life. It is true, in moft cafes the word “ paying” makes 599, 

a fee, where there is no exprefs fee limited; but the difference is, Roll. Rep. 
viz. Where the money to be paid is a fum in grofs, let it be equi- 
valent or not to the value of the thing devifed, the devifee fhall p^nex*^*' 
have a fee, though the eftate be not devifed to him and his heirs; ,1. Mo«L^io*. 
but if if be an annual payment out of the thing devifed, as in this Free. Chan. ij. 
cafe, it will not create a fee without apt words, becaufe the de- 37- 68 . 
vifee hath no lofs ; and therefore it hath been held, that if a devife ^br. Eq. 177. 
be made to two fons, to thf intent that they (hall bear equal fhare 
towards the payment of forty pounds to his wife for life, the fons « Devife" 
had only an eftate for life, bccaufe it is quafi an annual rent out of (N 4). 
the pronts, and no fum in grofs ; Cro. Car. 157. Broke Abr. tit. *• Abr. 
’‘^Ejiate” 78. Jones 21 j. And Collier*s Cafe^ 8. Co. 18. was much 
relied on, where this very difference was taken; and allowed that ^^^3/ ’ 
Daying twenty-five pounds in grofs makes a fee, but paying fifty i. Bl. Rep. 
Ihillings per annum creates only an eftate for life. All devifes S37- 
are intended for the benefit of the devifee, and therefore where a 
fum in grofs is devifed to be paid, which is done accordingly, in 3 *^'™ 
fuch cafe if the devifee fliould die foon after, the money would be ' 
loft, if he fhould have only an eftate for life; but in the cafe at 
bar the teftator, by a nice calculation, had appointed when the firft 
payment fhould be made, viz. * “ not until a month after his de- * [ J 
“ ceafe,” which hath prevented that damage which otherwife 
might have happened to the devifee, if no fuch provifion had been 
made. Ride Hob. 65, Green*s Cafe. * 

SeyS) Serjeanty for the defendanty faid, that Robert had a fee; *5** 
for though here is a fum to be paid annuallyy it is a fum in grofs 
and Collier^s Cafe was alfo relied upon on this fide. It was agreed, 3 
where payment is to be made by which the devifee can fuftain no T. Jones, 106. 
Jofs, the word “ p^ing” there will not make a fee; but if there 3 * Abr. 
be any poffibility of a Jofs, there it will create a fee, which is the .. 

exprefs refolution in Collier*s Cafe. Here the five pounds is pay- 
able quarterly, and the firft payment is to be made the next quar- ’ ^ 

C i ICf 



Eaftcr Term, 27 . Car. 2 . In C. B. 


againft 

Hatton. 


ter after the death of the teftator, fo as it be a month after his de- 
ceafe : if then he ftiould die a month before Chrijlmas^ the devifec 
is to pay the whole quarterly payment at Chrijhnas : fo that if he 
ftiould die the next da^^ after, inftead of having any benefit, he 
would lofe by this devile, in cafe it ftiould be conftrued that he had • 
an eftate only for life. 


1 'he Court were of opinion, tiiat a legacy or devife is always 
intended for the benefit of the party; fo that it is reafonable to 
make fuch conft ruction of the will, that he may have no poflibility* 
of a lofs. And it hath been refolved, where a devife was to A. 
upon condition to pay a fum of. money to B, and in cafe of failure 
that B. may enter, it is no condition but an executory devife, and 

(a) 10. Co. 36. that Ivlury Portin^ton's Cafe (a) was denied to be law in the re- 

(b) 1 . Mod. 87. folution of Fry v. Porter^ in the king’s bench [b). And afterwarijs 

in this Term judgment was given for the defendant. For if there 
be a devile to one upon condition to pay a fum of money, if there 
be a poflibility of a lofs, though not very probable, that the devifee 
niay be damnified, it lhall be conftrued a fee, and fuch conftrueftion 
hatli been always allowed in wills. If A, devife one hundred pounds 
a-year to jB. paying twenty (hillings, it is not likely that the de¬ 
vifee ftiould be damnified, but it is polfible he may; and therefore 
the eftate in this cafe being limited to Robert^ and charged with 
payments to the fitters during their lives, doth plainly prove that 
the intent of the teftator was, that the devifec ftiould have an 
eftate ill fee fimple. And judgment was given accordingly, 


•[ 27 l 

Cafe 14. 

tx ceptlor.s to 
de'oc L',ion an 
ai bifuiion 
bond, 

Carth. 378. 

3. Mod. 331. 
Ld. Kjy. i:,3. 

* 47 - 

Stta. t ( 6 . 
Cafes Temp. 
Finch, 384. 


Bridgc.s agavnfi Bedingfield, 

T>F 3 T was brouglit upon a bond of award, and the breach af- 
figned was tor not deitvering of quiet potreflion to the plain¬ 
tiff of feats in a chiirth. "I'hc defendant, craves oyer of the bond# 
and condition, which was for performance of an award to be made 
de pripwifh v A alt qua parte wde; and if there ftiould be no award 
made, then for the perfoiniancc of an umpirage: amd pleads, that 
the arbitrators made no award de pnemijjis, but the umpire awarded 
that the plaintiff ftiould ahinde upon all occafions hold tw'o feats 
quietly and peaceably in fuch a church, without any difturbance 
made Dy tlie defendant; and that on the firft day of November fol¬ 
lowing the.defendant Ihould deliver up the feats to the plaintiff, 
and that each ftiould bear his ow'n charge: and by his plea he 
farther fets forth, that the plaintiff enjoyed the feats prout till the 
thirtieth day of ODober next following, on which day the feats were 
‘ pulled down without his knowledge or confent, per quod he could 
not deliver them to the plaiiititt' on the faid firft day of November, 
Tiie plaintiff demurred. 


Stu. In debt cn JoNEs, Srrjr<an/, maintained the demurrer; and faid, that the 
bo id to per- Jfdeading of nullum fecermtt arl itrium is not good; for it is faid, 
fofiii the AMaM^de priem'ifjts only, w^hereas it ftiould have been nec de aliqua Parte 

tF»j^saoI'*no awird imdc” be good - 

inder 
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indc: for if a bond be to perform an award of two perfons, or either Bubom 

of them, it will not be fiifficient to plead that tliofe two perfons 

madeno a ward, without adding wfftorttw cZ/yw/f. Butifanaward ®®‘**®'">®**»* 

be to be made of the manors of Dale and Sale^ or either of them, 

and the award is made only of it is well enough. 

Skcond exception. The umpirage is, that the pl.iintifF Repugnancy la 
fhoulJ hold the feats abin.'kf which is for ever; and the deicndant pleading, 
pleads, that the plaintiff enjoyed them till the thirtietii day of 
^ OSiober. 


'I’mird exception. The feats were to be delivered to the 
plaintiff on the firft day of Novejtiber^ and the defendant pleads, 
that they were pulled down before that day without his privity ; 
which is not a good plea by way of excufe; for being bound to 
deliver the feats, he is to prevent what may hiiidcr the perform¬ 
ance of the condition. It is agreed, that if a thing be poflible, 
and afterwards by the a6f of God becomes impoinblc to be done, 
. that will be a good excufc (a ); as if I promife to deliver a horfe 
at fucha day, and he dies before theday, 1 am cxcufed, 21. Zir/w. 4. 
f>/. 70. b. So if a feire facias be brought againft the bail, and they 
plead that bcfoie tlie writ brought the principal was dead, this 
was held not good upon demurrer, unlefs he is allcdged to be dead 
before thft capias awarded againft him, Cro. fac. 97. But if the 
aclion of a ftrangcr interpofe, which makes the thing impoffible, 
that is no excufe, 22. Eauu. 4. pi. 27. and therefore it is no plea 
for the bad to fay, that the principal wasarrefted at another mail’s 
fult and had to prifon, foi; which reafon he could not render him, 
Cra. Eliz. 815. So if 1 deliver goods to the defendant, and in 
action of detinue brought, he pleads they were ftolc, it is no good 
plea, becaufethe delivery charges him at his peril, unlefs he un¬ 
dertake to keep them is his own, Southcofs Cafe (b). So if an 
efcape be brought againft a gaoler, he is not excufrd by .illedging 
that traitors broke the prifon, i. Roll. Mr. 808. Etfic defmilibus» 


If a cove- 

n int to clelivir 
feat, ill a c'lurch 
on i:'.-'! a d *), 
be cl.kii .rgtii 
by the Um:s be¬ 
ing pullut down 
before the day } 

*[ 28 ] 


I. Roll. Abr. 

Jones, 29. 
Moor, 43 a. 
Stiles, 324. 
4. Bae. Abr« 
420, 4x1. 
Poit. 30ti« 


Sets, Serjeant., fr the defendant. As to the tirst excep¬ 
tion, Nullumfccrunt arbitrium de pro;mijjis is well enough; for 
that implies ncc de ailqud indc parte., efpccially if the contrary is 
notfliewn in the replic.ition; and therefore it fhall never be intended 
that an award was made of fome part.— Secondly, It is faid, he 
enjoyed the feats till the thirtieth of October, and then tliey were ta¬ 
ken down, fo not being in rermn nahirdxhQy could not be enjoyed 
longer.— - 1 'hirdlv, And this is a good excufe for jiot delivering 
them to the pUinlift’ on the firft day of November, and fo a good 
performance of the awani, Ca. Lit. 206. b. If J. be bound 
to B. that C. fhall rna- ry yune fuch a day, and E. the obligee 
doth marry her himfelf before that cay, the obligo- is excufef!; 
becaufe by his means the condition could not be performed 
There is a difterence taken where a man is bound to deliver 
things which are in ids ciiftodj', and other things which are 


(a) See Wynne’s Caftf, Jonss, 179. (i) Sec Bafkct v, Batket, poll. 

0 Cra. £1 i2 . S:;. zeo. 
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B«i»«cs not in his pofleffion: as in the firft cafe, to deliver my horfe or 

PsniMcrfeLB ^ fccurc in my ftable from cafualties: but in 

' this caA; it is exprefsly faid in the award, thatthe property of the 
feats was in the plaintiff, and that they "were fixed in the church, 
fo that he could not poffihly fecure them in his own houfe without 
^[-93 fuhjccting himfelf to an* aclion; and an award that one man fhall* 
falv'c the gooils of another, is void. But if the plea is not good, ye(\ 
if the umpirage be naught, judgment is to be given for the defend¬ 
ant, for the advantage is laved to him upon the demurrer. And 
as to that, the umpirage is but of one fide, for the plaintiff is to do* 
nothing, nor is the defendant to be acquitted of all fuits. 

Jones, Serjeant^ for the plaintijf that the umpirage 

was of both fules; for tliere being fuits depending, it is awarded, 
that each fhall bear his own charges, which is a benefit to the de¬ 
fendant ; for otherwife (feeing the right was in the plaintiff) the 
defendant fhould have paid the plaintilF’s cofts as well as his owr^ 
for which he cannot now fue without forfeiting his bond, 

Cy R1A qdvifare vult. ' 


(Safe 15, 


Squ ibb againfi Hole. 


'T^HE PLAINTIFF brought an aftion of cfcape, and declares, 
■■■ That he prol'ceuted one f. S. in the court of Ely, upon a 


|n debt in an 
infrriar court, 

to bond made infra jurifdUlionem oi that court, upon which he wa? 

viibin thtjurif. taken, and the defendant fuffered him to efcape. Upon not guilty 
to which pjeadgd, the jury found a fpecial verdict to thiseffccS, viz. That 
lhe defendant {here was fiifh a bond, upon which there was fuch a profecution, 

efcape as in the declaration; but they find farther, 
m-nt he given * f^is bond w?.s not made infra jurifdUtionem curies, 

hiin,.ind Maynard, Serjeant, who argued for the plaintiff, faid, that 
thisadtion was commenced in an inferior court, upon a bond which < 
the plaintiff fets forth to be infra juriflUiionem curies ; and that th© 
defendant was arrefted and fuffered to cfcape j and, Whether (if in 
truth the boqd wj\s not made infra jurifdiEtionetn) an action of efcape 
would lie, or whether all the proceedings are corarri non judice ? was 
the dcubt. He took a difference, where an inferior court hath an 
original jiirifdidbon of the caufe, and hath conufance of fuch a 
iihitt ih ‘ r brought there ; for in fuch cafes the proceedings are not 

^thVac. extra-judicial; but if an at'lion be brought where properly no ac-» 
tion doth lie, all the proceedings there are coram non judife. * At 
the common law, one who had a particular jurifdiclion to hold 
pleas within a liberty, could not hold any plea of a thing which 
ds4 arife out of the liberty; for though it was tranfitory in its na¬ 
ture, yet being alledged net within fiis jurifdiiSion, it was ill, 
i^^s^iind »3 ^3** when the caufe of adlion arifes infra jurifdic^ 

Con^i, 133. 574. 6. Mod. 2x3. 9. Mod, 95. 10. Mod. 71. it. Mod, 7.50. Stra. {(37^ 
Ld Safi 431 2 . Rawk. c. 10. r. 24. $alk. 404. 2. Wilf, «6. Covyp. 18. j and fee the cafe 

•f all, 1. Term Rep. 151, 

^ionemx 


he i» taken in 
fiecmion, and 
an aAion be 
brought for tfn 
e/f.i/M, in 
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tienem, that gives them authority to proceed; and therefore it S^vist 
would be hard that die Judge and officer fhould be punilhed by a 
conftru(flion to make all extra-judicial, when the^ have no poffible “*■** 

way of finding, whether in truth the caufc did arife within the ju- 
riididlion of the court or not (a ); but the officer is bound to obey («) Seethe eaft 
the procefs of the court, if it appear (as in this cafe) that they ot Crowder 
t had conuiance of it. The Judge is likewife bound to grant the 
procefs, otherwifehe is fubjedt to theplsuntiiPsadion for his refulal. 

In ibme cafes, the piaintifF himfelf may not know where the bond 
was made; as if he be executor of the obligee. See. Befides, in 
this cafe it is fet forth, That in tlie a^ion below, the defendant 
pleaded no» eji faSlum^ and fo had admitted the jurifdidion, or at 
leaft had waived it; and it would be an infufficrable mifehief, if 
after all this labour and charge the defendant might avoid all 
again. 

North, Chief JuJiice^ faid. That if this caufe had been tried Seethecafoofi 
before him, he would have non-fuited the plaintiff^ becaufe he Rowland v. 
had not proved the truth of what he laid down in his declaration, Vcal^owp.iS, 
viz. That the bond was made infra juriJdi£fionem curia. But as wall,T*T^ 
to the matter as it flood upon the fpecial verdi^, he inclined, that ™ 

as to the piaintifF (who knew where the bond was made) all the 
proceedings were coram non judice ; but as to the officer it was 
otherwife, for the pleint and procefs would be a good excufe for 
him, in an aftion of falfe imprifonment. 

And afterwards, by the opinion of three Judges, viz, th» 

Chief Justice, and W.yndham and Atkins, Juficesy judg¬ 
ment was given for the defendant. That this was no efcape, and that 
though the party had admitted the jurifdidlion, by his plea of non 
eJi fa£ium below, yet that could not give the Court any jurifdic* 
tion, when they had nobany originally in the caufe; and the cafe of 
Richardfonv. Bernard (b)y was cited as an authority inpoin^ (t)K<ia,Aht. 
where the piaintifF in an adfion brought againfl an officer, de- tit. ** Ereape,*; 
dared in Hully upon a bond made at Hallifaxy and had judg- ^09. pi. 45. 
ment * and execution, and the defendant efcaped ; and in an ac¬ 
tion brought for this efcape, the declaration was held ill, becaufe * f 3 X 3 
it did not alledgc the bond to be made infra jurifdiSiienem curiec% 

Juficcy of a contrary opinion in omnibus. 


Sams (igainfi Dangerfield. 


Cafe i6« 

PLAINTIFF, being colledfor of tht hearth-moneyy brought Inddiponbeai 
an adion of debt upon a bond againfl his fub-coIle<flor, con- W 
ditioned to pay fuch fums as he fhould receive (within fourtera 

at a certain place, if the defendant plead **payaient/' and the plaintiff rejdns ** non.payment of fuch a 
fum received at the place appointed }*’ a rejoinder that the piaintifF appointed no places ia a difarturo 
fromtheplea.—Co. lat. 303. Cro. Car. 76.246. Cro.Eliz.7S3. Skin. 345. 1. Saund. 117, 
Cotnyoa, 353. la. Mod. 34. 9s. Ld. Ray. 30. 76. 234. z6f. Ids. 1449. Stra. ai. 4za« 
Salk. 22. WUf* 122. 4. Term Rep. 504^ 
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dj.y*? aftor receipt) at fi'ch a place in* the city of Worcejier as 
the liliiinlifr flioiild appoint. 1 he defendarit pleads “ payment.*' 
'I'iie ]ilainiiff auipns .1 breach, in non-payment of fuchafum re- 
cciv'<Hl at a place by him appointed. The defendant rejoins, that 
the plaintiii’appointi-d noplace ; and the plaintiff demurred. 

And after argument for the plaintiff by JoNrs, Serjeant, this \ 
was a’.I}!icigcd a {lep/irtnn, becaufe tnc defendant ought to have 
pleaded fuff, 'I'hat he iiud p.iid ali hut fuch a fuin, for which, as 
yet, the plaintiff had apui.intei no of p--iy;nciit. 

And judgment wa.t g’ /en accoidingly. 


Cafe 17. 

If a I'M lulanC 
in cuftody upon 
mtfne proa ft 
tender a bail, 
bond, with fiif- 
Acient fuierieg, 
to the tiZiliJi, 


..nO 1. il 


1 lall. 


|N AN' ACT* '.v the defendant for falfe impri- 

-*■ fenir.cni, he hn’ by \\ir-a\c ni' a latitat which the plaintiff 
agreed in hiu rcpiic:rJori; but fartlier ;c-t forth, that after the atreft, 
and before the '•eturn t;f .he v/rit, iie tendered futheient bail, which 
the dcLndant rc fufed : and iiilie was joined upon t/je tender, which 
was found for the plaintiff. 

anU/>i! leiiiNs ir, 

an aftion on/i« Nev.'digate, moved inarreft of judgment— First, 

«<3/e vyilllie Though it was an offence in the defendant, who was the fheriff’s 
again 


^ *2 


] 


bat r#'/ to icfufj good b.'.ll when tendered, yet it is not an offence 

fufsforthcUik within the ftatute 23. Hen. 6. c. 10. bccaufc a flieriff’s bailiff is 
not an officer intended in that ftatute ; neither will this offence 
make him a trefpaffer nb initio, becaufe ^ the taking was by lawful 
procefs, Cro. Car. 196, Salmon v. Pcrcival [a). 'Fbe defendant, 
as bailiff to the fheriff', is not the proper officer to take bail, but 
the fneriff himfclf muff ilo it; and therefore an .adtion on the cafe 
muff lie againft the bailiff, for not carrying the party before the 
fheriff, in order to put in ball j but an adtion of falfe imprifou-^ 
meat will not lie. 

Secondly, The adfion is laid, quare vi et artnis, ^c. in 
ipfum (the plaintiff) injultum fecit et ipfum imprifonavit et ut pri- 
a* Vent"**6 talem locum adducebat et detinuit, contra confue- 

r! Mod! 283. tudincm Anglia, et fine caufd rationabiH,per fpatium trium dierum'* 
'Fhe defendant pleads, quoad venire vi et armh neemn totam 
tranfgrejfioncm, prater the taking and detaining him three days, 
non culp. ; and as to that he pleaded the latitat, warrant, and arreft, 
ui fupra ; but the verdidl being only againft the defendant upon 
the fccond iflue, and nothing appearing to be done upon this, and 
entire damages given, it is for that rcafon ill. 


impnfonmcfit 
will not lie 
aeaiiifl the 
efictr. 

•[ 

Port. 84. 180. 
Cro. Eliz. 76. 
Cro. Car. 196. 
1. Leon, 189. 
Oilb. C. P. ao. 
VV. Jones, a 16. 


10. Mod. 28S. 

11. Mod. aoi. 

3 2. Mod. 249. 

447. 527- 557 * 

579 « 

». Barnis, 84. 

Stra. 479. 

Ld. Ray. 42;. . , 

yi,. ' North, Chief "Jufiice.. If the writ and warrant were good, 

Tidd’s Praftice, thcA the rcfufing bail is an offence within the ftatute of 23. Hen, 6. 
*°n p '** oppreffion, fo it is an offence alfo at tne 

3169!' **** common law i but an adtion on the cafe, and not of fa||fe impri- 
X. H. Bl. Rc| 


1^468. i 

i; Cowp, 403, 
if ». Term Rtp. 

348. 7IZ. 


(o) See a. Roll. Abr. 561. pi. 9. Cowp. 476, 


fonmen^ 



Eafter Term, 27. Car. 2. In C. B. 

fonment lieth againft the ofEcer} for it would be very unreafon* 
able by the refufal of bail to make the arreft tortious ab initio. 
A fpscial action on the cafe had therefore been the proper remedy 
againft the Jheri^^ but not againft the officer ; for an cfcape will 
• not lie againft him, but it muft be brought againft the ftieriff. 

Kren againft Kirby. 


SMtTII 

agatnjl 

Hall. 


Cafe iS. 


, 'C’JECTMENT. The leflbr of the plaintiff claimed under a H a copyholder 
furrender made to him by William Kirhy, who had an eftate 
in the land after the dcceafe of his father, but entered during his nan” for life 
life, and thereby became « diffeifor \ and his eftate being now h« is a 
turned into tf right., he made the furrender to the leflbr of the-^nd a furrender 
plaintiff; all which was found by fpccial verdict at the trial.— '* 

And IT WAS ADJUDGED that the furrender was void. 


S. C. a. Danv. 
205. 

Cro. Ellz. 66a. 


S. C. I. Mod. 199. Poll, aR7. Moor, 597, i. Leon. 95. i. Roll. Abr. 500. 

3. Leon. 239. I. Bac. Abr. 473. 1. Icnn Rep. 600. 3. Teim Rep. 365. 

* r 33 1 

* It was pretended at the trial, that the father, who was tenant 
for life, had fuffered a common recovery in the lord’s court, and 
fo his eftate was forfeited, for which the fon might enter, and 
then his furrender is good.—But the Court anfwered. That by a copyholder, 
without a particular cuftom for that purpofe, the fuffering a reco- not a forfeit- 
very would work no forfeiture of the eftate j but if it did, it is eftate; 

be a cuRom for 
it, nothing 


A common rtcom 
very fuffered in 
the manor court 


the lord and none elfe who can enter. 

And fo judgment was’given for the defendant. 


S. C. I. Mod. ICO. S. C. Lex Cullum. 206. Port. 79. 219. i. Roll. Abr, 
Moor, 753. Latch, 199. Co. Copyh. 16^. 1. Bac. Abr, 484. i. Term Rep 


palfes. 
;o8. 4. 
.738. 


Co. 23. 


Duck againji Vincent. 


Cafe 19. 


■pvEBT UPON BOND conditioned to perform covenants, one of On bond to pay 
which tvas for payment of fo much money upon making fuch ft* much, upon 

^tr •' ° making fuch af. 

affuranccs. fi,rance}theple« 


The defendant pleaded, Tiiat he paid the money fuch a day, 
but doth not mention when the affurance was made, that it might which U 
appear to the Court the money was immediately paid purfuant to was made, 
the condition. Comyns, 513. 


And for that rcafon the Court were all of opinion that the Ld. Ray. 597*. 
plea was not good ; and judgment w’as given for the plaintiff upon 665. 1140. 
demurrer. s* Dig. 

“ Pleader” ^ 

(z W 29}. ]. Bac. Abr. 550. 4. Bac. Abr. 93. * 


See 4. & 5, /iim, c. 16. 


Smith 



Cafe 20. 
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Smith againft Shelberry. 


If A. agree to A SSUMPSIT. The plaintiff declared, That he was poflefled 

aiiigna teafe to ^ eighty years ; and it was agreed between him 

to’ 3nd the defendant, that he fhould affign all his intereft therein to ^ 

fueb a fum’'of the defendant, who protnde ftiould pay two hundred and fifty ' 
money,aodthcre pounds; and that he promifed, that in conftderation that the plain- V. 
aremutual pro- gj ),is requeft liad likewife promifed to perform all on his part, 
I»]ife8,!trnuftbe that he would alfo perform all on his part; and then fets forth, 
rti'ration by A. that the defendant had paid a guinea in part of the faid two hun- 
to recover the dred and fifty pounds, and that he, viz. the plaintiff, obtulit fe to 
money, that he affign the premifcs by indenture to the defendant, which was writ- 
■fligned the jgjj fealed, and would have delivered it to him, but he refufed; 

and affigns the breach in non-payment of the money: to which 
S. c, I. Frcem. j|he defendant demurred. 


155. 

Poft. 75. 

Lut. 251. 

2, Srfuiid. 351. 
z . Lev, 23. 
Comyns, 89.93. 

* [ .M ] 

Cilb. Lq. Rep. 
252. 

i’eer. Wms. 
<84. 

g. Peer. Wms. 

« 5 . 

1, Vern. S3. 
H 3 - 

a. Vern. 212. 
478. 5-0. 72T. 
Prec, Lhan.38B. 
8. Mod. 42. 
]o. Mod. 153. 
223. 

12. Mod. 214. 
Stra. 569.616. 
Ld. Ray. 664. 
I. Salk. 112. 
171. 

See Gilbert's 
Law cl £«id. 

19}. 


Baldwin, Serjeant^ for the dfendant., faid, that this was not 
a good declaration, becaufc the aJignment ought to precede the 
payment; and that it was not a mutual promife, neither was the 
oltuUt fe well fet forth ; but this was a condition precedent on the 
pLiinriffs fide, without the performance whereof* no atftion would 
lie againft the defendant («), becaufc it was apparent by the plain¬ 
tiff’s ov.m Ihewing, that the money was not to be paid till the affign- 
ment made; for the plaintiff is to affign, and the defendant pro¬ 
vide., which is as much as to fay pro afftgnatione, is to pay the 
money; like the cafe in Dyer, 76. a. Jjfumpfit againft the defen¬ 
dant, that he promifed pro twenty marks to deliver four hundred 
weight of wax to the plaintiff, the pronoun pro makes the contraft 
conditional. 

But Pemberton, Serjeant, for the plaintiff,hdA^Q declara¬ 
tion good, and that it was a mutual promife, and that the plaintiff 
need not aver the performance ; for in fuch cafes each has remedy 
againft the other; and it is as reafonablc that the plaintiff fhould 
have his money before he make the affignment, as that the defen-, 
dant fhould have the term affigned beforedie paid the money {b). 

And of that opinion was the Court ; only Atkins, Juf- 
tlce, doubted. 

Ellis, JuJlUe, cited a cafe adjudged in the king’s bench which 
was, as he thought, very hard, viz. An affignment was made be¬ 
tween A. and B. that A. fhould raife foldiers, and that B. fhould 
tranfport them beyond fea, and reciprocal promifes were made for 
the performance (as in this cafe): That A. who never raifed any 
foldiers may yet bring his aftion upon this promife againft B. for 
nqt tranfporting them, which is a far ftronger cafe than this aC 
bar (f). 

It was agreed here, that the tender and refufal (had it been 
well pleaded) would have amounted to, and have been equivalent 
with, a full performance; but the plaintiff hath not done as much 

^ (/>) See Ughtred’s Cjfe, 7. Co. 10. (r) Ware v. Cliapple, Stiles, i86« 

\h, Hill V. Tliorn,poA. 3o9.Ld, Ray. See allb 1. Lmw. 253. 

124.664. 968. j but Lntw,20;/.<t>Rbct. 


'■ 
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as he might, for he fhould have delivered the indenture to the de- *J**,>ft 
fendant’s ufe, and then have tendered it. SHiLSERaY 

But judgment was given for the plaintiff (a), 

{a) But fee the cafe of Thorpe v. Thorpe, i. Salk. Z71. where this 
refolution is denied to be law. 


Hays againft Bickerftaffe. 

JN COVENANT brought by the leffee, who declared that the lef- 

* for covenanted with him, that he, “ paying the rent and per- 

forming the covenants on his part to be performed,” (hall quietly 

enjoy. The breach aligned was a difturbance by the lefl'or, who 
pleads, that till fuch a time the plaintiff did quietly enjoy the 
thing demifed without difturbance; but then he cut down wood, 

* which was contrary to his covenant, and then and not before he 
entered j and fo by the plaintiff’s not performing his covenant, the 
defendant’s covenant ceafes to oblige him: whereunto tlic plain¬ 
tiff demurred. 

The queftion was, Whether the defendant’s covenant was 
conditional or not ? for if it amount to a condition^ then his entry 
is lawful; but if it be a covenant^ it is otherwife, for then he 
ought to bring his adion. 

Pemberton, Serjeant., for the plaintiffi That this covenant 
is not conditional, for the.words “ paying and performing” fignify 
no more than that he (hall enjoy, &c. under the rents ajid cove¬ 
nants, and it is a claufc ufually infertedin the covenant for quiet 
enjoyment: indeed the word ‘‘ paying” in fome cafes may amount 
to a condition i but that is where withtmt fuch conitrudion 
the party could have no remedy. But here arc e.vjirefs cc)\ vnants 
in the leafe, and a dired relervation of the rent, to which the 
party concerned may have recourfe when he harli occafion. A 
liberty to take pot-water “ paying fo many turns, &:c.” is a con¬ 
dition. The words “ paying and yielding” make no condition, 
nor was it ever known that for fuch words the klibr entered for 
non-payment of rent; and there is no dift'ercnce between thefe 
words and the words “ paying and performing in Bemut's Cafe 
in the king’s bench it was ruled no condition : Dumo)nb\ Cafe, 

Owen Rep. 54 {a). 

• 

Barrel, Serjeant, for the defendant, faid, that the covenant 
is to be taken as the parties have agreed; and the leffor is net to 
be fued if the leffee firft commit the breach ; modus et corrjcntio 
qualify the general words concerning quiet enjoyment. * 

The Court took time to confidcr: and afterwards In this Sid. 266. »8o. 
Term judgment was given for the plaintiff, tliat the covenant w'as 
not conditional. 

Atkins, Jufice, doubted. 


Cafe 21. 

A elaufe in a 
leafe, that the 
leffee “ paying 
the rent and 
“ performing 
tliecovenants 
“ on his part to 
“ be performed 
“ fli.UI quietly 
“ enjoy thepre- 
“ mifcs,''isnoC 

a condilian but a 
rovoiaiit, 

*[35] 

S. C. Vaugh. 
xi 3 . 

S. C. I. Freem. 
ty 4 . 

3. Jones, ao6. 
1. Roll. Ahr. 
410. 

I. Roll. Rep. 
357. 

z. Roll. Rep. 
4.66. 

4. Lf'on. i;o. 

I. Sid. 2S0. 
Owen, 54, 

3, Leon. 3j. 
I’oph. S. 

Oilh. £vid. 193, 
X96. 

Ld. Ray. 666. 

T. Junes, 


(u) Cook v. 
Herle,pofi.i 38 . 
Vaug!i% 32. 

JO. .Vod. j 34. 
Ld. Ray. 1242. 
14x9. 


fiii.npfun 
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Cafe 22. 

A fterilTs bond 
lhall be intended 
good, unlefs on 
4^«r, it be (hewn 
contrary to the 
c.io. 

70 . Mod. 53. 
85. 139. 

12. Mod. 8i. 
310. 634. 

Stra. 922. 

I. Term Rep. 
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* Simpfon againjl Ellis. 

TAEBT upon a bond by the plaintiff, who was chief bailiff of 
theliberty of Pontefract in Yerkjhirei but he did not declare 
as capital, ballivus. 

# 

But yet by the whole Court it was held good ; for other- 
wife the defendant might have craved cytr, and have it entered ii^ 
hac verba,, and then have pleaded [a) the llatute of 23. Hen. 6. 
c. 10. that it was taken colore officii ( bj but now it /hall be intended 
good upon the demurrer to the declaration. 

And Ellis, fujlice, faid, that fo it was lately refolved in this 
court in the cafe of one And judgment was given for 

the plaintiff. 


(a) Rirt this (latute need not now be (i>) i. Saund. 161. 1. Sid. 383. 

pleicled ; for it is .idjoHgfd to he a public Latch. 143. 
a£l. Samuelv. Evan.,2 .1 erm I<.ep.569. 


Cafe 23. 

If an executor 
plead two judg- 
jnenrs, and no 
sfTets u/tra, a 
replication th^t 
he only paid fo 
much on each, 
and keeps both 
on foot pel fraa- 
dm, is good. 

I. Roll. Abi. 
802. 

Sid. 333. 

Cto. Jac. 35. 
loz. 6:6. 
Vaugh. 103. 
Coniyns, 20.87. 

1. Peer. V/nis. 
aos. 

J. \'rrn. 17 0. 

36:>. 455. 474. 

2. '/e. n. 67. :■ 9 
Talb. 2J7, 7 20. 


Mafon againjl Stratton, Executor, &c. 

■p^EBT" UPON BOND. The defendant pleads two judgments 
had ag.iinft his teftalor, and fet^ them forth, and that he had 
but forty ihiliiiig'i affets towaids fatisfadlion. 'rhe plaintiff re¬ 
plies, that the defendant paid but fo much upon the firft judgment, 
and fomuch upoti tlie fecond, and yet kept them both on foot per 
fraudem et covin ant. , 

The defendant dc.r.urred fpecially, Becauf; the replication is 
fo complicated that no dillinrt iihie can betaken upon itj for the 
plea fets forth the judgmetits fever.iliy, but the plaintiff puts them 
both logethei, when he all edges them to be kept per fraudan. 

But on the other fide it 
in this cafe : 8. Co. Turner’ 

Cajr, J08. 

And of that opinion was all the Court, that the replica¬ 
tion was good ; and judgment was given for the plaintiff. 


was laid, th.at all the precedents are as 
cr’s Cafe, 132. 9. Co. Mcricl Trejham’s 


K). Moi'. ,i'S.4()!;. I j. i;-,. ini. 411. 496. 327. Cafes Temp. 
511.1.407.7;,:. Lei.Kay, :63.67s. 2. Cav . Ahi. 434. 4. Bac. Abr. 130,12». 


')• 3 -S 


Cafe 24- 


Sufiickl r'n/l-:crvil. 


If a botiflcon- for reiformaiicc of all covenants, pay- 

tain only «/>!o- inents, v\e. in an indeniu:e cl'leafe, wherein the defendant, 
v\jo,7iViA noi\- fvir and in cr..;!.;lc’.ati< 11 .'-f four lunu’tfd pounds lent him by the 
puf. cot«e.i>ir, a plaintiff, grar.ted the i.:nd to hi’E for ninety-nine years, if G. fo 

briSA' quarterly, 

i€i, TO. 22-. Clilb, r<;. R.'’!'. 


Cro. J2C. 1? 


during 
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tJuring the *life of G. or fhall, within two years after his death, 
pay the faid four hundred pounds to the plaintiiT, then the inden¬ 
ture to be void, with a claufe of re-entiy for non-payment.—-'rhe 
defendant pleads performance,—The plainlifi'aiiigns for breach, 
that thirty pounds for half-a-year was not paid at fuch a time 
during the life of G. 

The defendant demurs, For that the breach was not W’fll af- 
fia;ned, bccaufe there is no covenant to p ty the :n..nev; only by a 
claufe, hlverr, is given to re-enter upon non-payment. 

Thj: Court indlncd, that this aflion would not lie upon this 
bond, in which tiicie was r provifo and no c.\prifi ccvcnani^ and 
therefore no breach can be afligiiej. 

Eenfon a^aiujl Idle. 

A UDITA QTJERELA. The caf-, upon demurrer, was, 
'Fliat, bcloie the king's reforalioii, the now-def nd.uit 
brought an ailion ti'tfiK'ijs againil the j.laintit]’ for raking his 
cloth ; who then plcided, that he was a foldicr, a;-..! compelled by 
his lellow-fcddicrs, v/lio threatened to han;^ lum a*' hi’jli as the bells 
in the belfry if he refufed. To this t!ie plaint i If then replied nV in¬ 
juria fud propriii^ { 5 'r. and it was fouiul for him, atid an rlrgit was 
brought, and the now plainiilT's lands extended, '/’hen'comes 
the adt of indemnity, 12. Cur. ?, c. si. which pardotis all aits of 
hoftility done in the ti?rA‘s of rtbcllion, and fro n thenceforth djf- 
charges pcrfonal airions for by leafon of a/iycointnitted 

in the wars, and all judgments and executions tlicieojt, before ilic 
firlt day of May 16^8, but doth not refiore the party to any films 
of money, inclne pri^its, or goci'ls taken away' by viituc t)r fuch 
execution, or dircit the partv to give a.ny ai count fur the fame; 
which act made by the Conventioirwas confiimeJ bv l^.Cm. 'j. 
c. 7. And upon thefj two ailof parliament the'plaintiH'(ex- 
prefsly averring in his writ that the former lecn, cry againlt him 
W'as for an ail of hoftility) now brought this cn.Jdj q-jct^elu. Th..* 
defendant pleads the former verdidt by way of .;tippc!^ end con¬ 
cludes with a traverfe absqjjji hoc that the taking of ins goods 
was an ait of hoftllitv. ^ 

* This was argued by HoixO'WAY, Serirunt^fy,- thr pluiutif^ 
and by Jokes, Sirjf<nit^ for the defendant^ wiio i.’tiefly inlilfcd, 
Thar the defendant having pleaded the fubftance of this matter be¬ 
fore, and being found agcinft him, that he, b^ing now plaintiff, 
could not aver any thing againft tliat record. ^ 

But THE CcuRT were all of opinion, that judgment fitould he 
given for the plaintiIF; for his remedy w'as very proper upon the 
Convention, and without the flatute of Confirmation : and here is 
no ejioppd in die cafe; for whether tliis was an adl cf holhiity or 

not. 


*[373 

SUPFIELD 

againfl 

Basklkvil* 


Cafe 25. 

F flop pel not 
well I'lc.nkd 
with a irjYcrfe, 

I, Moi!. 7.01, 
Co, I.it. 3 i;z. 
file,"'. Sy. i 30. 
Ltl. Ray. jtjij, 

4 . H.-:. Abr. 

i< 6. 


.[33] 
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Biirioir net, k not material: neither was it, or could it be, an ifliie upon 
jjje former trial, becaufe all the matter then in queftion was con- 
ccrning the trefpafs, which though found againft the now-plain- 
Hok. 107. tilF, yet it might be an aa of hoftili^ j but if it were an eftoppel^ 
it is not well pleaded with ztraverje, and the Court hath fet it at r 
large. 


TBlNltY 



TRINITY TERM, 

The Twenty-Seventh of Charles the Second, 

I N 


The Common Pleas. 


Sir Francis North, Knt, Chief yujiice. 


Sir Hugh Wyndham, Knt,' 
Sir Robert Atkins, Knt, 

Sir William Ellis, Knt, 





Sir William Jones, Knt, Attorney General, 

Sir Francis Winnington,iv«/. Solicitor General, 


*l 39 3 

* Mayor and Commonalty of London a^ainji Gatford. Cafe 26. 


D ebt for a fineof.131. 6s. Sd. fet upon the defendant by a ctfmm to 

the fteward of the borough of Seuthwark^ for that he rc- cledt afeavenger 
fufed to take the oath and ferve as a jeavenger in the faid ‘n borough- 
borough, though duly elc< 9 :ed according to cuftom there. Upon court of 
nil debet pleaded, the jury found a Ipecial verdici, the fubftance ^ay 'iby*aii*aa 
of which was as follows; of parliament 


They find the ftatute of 14. Car. 2. c. 2. and the provifo therein feaven^™ flull 
which governed this cafe, vtz,. “ That all ftrects and lanes in be cbofen in 
“ London^ tViJiminJIer^ and the liberties thereof, lhall be paved as London and 
“ they have always ufed to be.’* Then follows another claufe, n'e/immfier,»nA 
by which it is enadfed, “ That fcavengers fhall be ^hofen in the l^reof aewrd- 
‘J city of London^ and the liberties thereof, according to the an- i„g /r, * 

“ cient ufage and cuflom and likewife in the city of dent ufage* 

minjier j but nothing is therein mentioned of Southwark j and in therwf, and 
all other places a new form of choofing is preferibed, viz. “ Jifappoinnog* 
the other pari/hes the confiables, church-wardens, &c. fliall 
“ meet in the Eafler-wcek, and choofe two fcavengers in every ad other flans | 
refpet^ivc pariftxfothat the intent of the aft mult be (tijough for the rtatutc 

• Southwark is not named) that Hill fcavengers fliall be chofen there, being 

J*' j b f deftroyg a local 


cvftomlnconfilient with it.—S, C. i.Freem. 203. i. Sid. 77. 135. i. Lev. 79. Hard. 375. 
Ray. 59. 76. 3. Peer. Wms. 5+j. 491. 1. BI. Rep. 240. 1. Term Rep. 728. 


• Vot. II. 


ft 


M 
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Match and as formerly ; hccaiife “ Lsnchn and the liberties thereof” are to fol- 
Commonaltt low their ancient cuftoin in the choice of this officer j and South- 

or London laarl: is within the City liberties. 
againjt 

CATfORD. The queffion was, Whether the cuftom of choofing of 
him was not taken away by this ilatute, and fo the fine not welt 
alleii'td ? 


» 


[40] 


(/i) Hol>. 

Dyer, 341. b. 

Hoh. ly. 

I. Hawk. P. C. 

Sj. 


T. Tnft. feft. 
500. 

2. JnA. 6S. 


* Baldwin, Serjeant, for the plaintiffs, argued, That admitting 
in Southwark a fcavenger may be ctiolen according to the new 
form preferibed in the acf, yet this ftatutc v/as only in the affir~ 
mative, and did not thereby take away the cuftom of choofing him 
at the leet (a). Like the cafe in Dyer 50. an a£t that the youngefl: 
fon fliall have an appeal of the death of his father, yet that doth 
not exclude the elucft; becaufe it is the common law, and there 
are no words to reftrain him. In DoJlor Fajlcr's Cafe, 11. ('0. 63. 
by the ftatutc of 35. Eliz. c. i. againft rcculiiiits, vvliich gi'. ls the 
penalty of twenty pounds a-month againft the offender, the twelve- 
pence for the negleff of every Sunelay, given by a former ftatute, 
the j. Eliz. c. 2. is not taken away. But where there is a negative 
claiife in an ael of parliament, the law is olhcrwilc; as an act that 
tlic feilioiis of the peace fliail be kept at Beamvitrii only, ct non 
alibi Infhi coni. C 3 'c. and the juftlccs kept it .U another place, and 
feveral were indided before ibein at that timi •, an 1 t!ic jiilliccs 
w'cre fined, and all their pr.K'eeJins'-s held c.',,-,un non indue, bv 
reafon of the ne-atlve pruhibition ; 1 ytr, 135. By the ftatutc of 
Magna Cuasita, c^.p. 34. a woman fhali bilng no appeal but 
for the dcafli of iier hullund, v.inch llae might at common law 
before the making of this ilatute ; it iheielure flic is lieir to her 
father, the appeal which fhen'.ight h.ive brought lor his death, by 
thefe negative words is taken uv*.'.’. 


Barr ELL, f.r tie obfctuh’/it. 'i'hough this law be in tlie aC~ 
ffs mative, hnce it doth noinrcjuJiee any pe:ion, neither can 
K l e ii.jurioiis : if fiiivuncrs ate ciu/teti as directed by the :i6l, if 
ihall be t.:ken as a negative cl.iufj ; and for this many inflances 
m.tv be giveii; as the ftatutc tor deviling part of the Uftator’s 
land doth not take awav the c'lltoin lodevile ihe wh.oie, for that 
x.ould be an apparent prejudice to the parties ; but not io in this 
t rfe, where it a: not found that the I;-tu if the manor fuftains any 
I'jfs, for he is to have nothing when a fcavenger is chofen in the 
ieef, nor a ftie inhabitania prejudice for by this new choofing 
thur ftr-.e'i lli.Jl l:c kept as clea.. as buoie. 'J'he form here cf- 
tabh/hed c.)th ncjt conhit with the cuftom, and fo hath the effect 
of a nrgalive daufe, rlob.lKyb. U a ^eals by the fcope of thcadt, 
T hat llio iiitlut <'i the parlianicnt w, .otake av.’ay thole old cuf~ 
•r^l j toms ot c!;o becaufe the cuftoms are exprefsly faved in 

^ E-nJen and /. injier but in ;iil i>ther places a new way is 

spi'oiiited. 7'iie pe.veuient of tlic ftrects in Southivark fhali be as 
bttbie 1 but ih.iL elaufi her, and therefore concerns 

ru.t ftu cafe of a fcave. v.af r; 'wwot to pave h\xt cleanfe 
the itrcaj. A::d the Js, c ‘‘ iibeiiies of the city of 

‘‘ Londonj* 



Trinity Term, 27. Car. 2. In C. B. 

London^'' will nof help, becaufe S.outhzr(:rl is not comprehended 
under them in that chiuie, no more than are the lands Vi ijich tliey 
have in Torkjlnrc ; foi the word lihcrtlcs there is taken for limitSy 
and can admit of no otlier conftrui^lion.—Lailiy, I'htthe plaintiff 
^ cannot have judi^ment, becaute he hath net alled'rrd the cuiU m 
to be, that the ffew.ird may fine in cafe i 1 the reiufa] to take the 
oath, &c. ; and cultoms are to be taken fliie-tiy. 

The Chief JusTiCf, anJ Atkins, 7 ///.Va-, faid, that it is 
.true, fcavengers arc under the power of the court-ket, by cuflom, 
and, in cafe of refnfal, may be fined, as well as an ale-taffcr. 
But this aft of parliament having taken notice th. t there were 
fcavengers bcl’orc that time, and Southwark l>eing therein named 
as diftinft from the liberties of LonJoji^ for it is provided, that 
WcjhninJier^ London.^ and the liberties thereof, and Southwark^ 
arc to have the flreets paved as before, w'hich doth not lx long 
to the office of a feavenger, that claufe in the acl concenn. 
not this cafe ; but where it enafts, “ that in London and JVijhnin- 
“ y/er fcavengers fhall be chofen as before,” but in all other places 
appoints a new way, this is as nuidi as if it hid fdd, tiiat 
fcavengers fhall be chofjii in every place as by the e.a pieferibed, 
and no other way, except in London and IVtJlm 'ivJler : anti fo great 
is the ififti between the enjiom and the that they 
cannot Hand both together; therefore, thougji tiie acl is but 
temporary, the cuflom is fufpended: and though it may bo foine 
damage to the lord to make fuch conftruftioti, yet that w.di not 
alter the cafe ; for law-makers are prefumed to have refpecl to the 
public good more than to any private man’s profit ; and the lord 
may be faid in. this cafe to have difpeiifcd with his intoreft, being a 
party to the ail and confenting thereunto. 

But WyNDHAMand inclined, that the cuflom 

did continue, bccaufc the aft was in the affirmative ; and th'.rvioic 
* they vimuld not conflruc it to takeaway a man’s j ight and iiiJendl, 
or a cuflom where he hath a benefit, as the lord of she n.^ror jjad 
in this cafe, who is prejudiced by the Icfs of liis lets ; and tin.' 
intent of the flatutc fjemod to them to be, that feavengtrs ihould 
be chofen where none were before, but not to tike away cuflc'ms 
for chufing of their.: But another argument was dcfirud by 
Serjeant Howll, the R::ordcr of London. 


Mavor. ano 
C(>mmo»>aitt 
or L'indom 
agmnft 

G ATKORD. 

Poftw, 48. 

S. Mod. zjy. 
titzg. 5<;. 

Sci j. 786.1214 
Ld. Rjy. H35 




[ 4a ] 


Rozal agidnft Lam pen. • 27. 

/CONSPIRACY. The plaintiff Roxal declare*-'. That a rc- ir im.v.iru.nt b« 

fendt. 

cd 

riefc£I m t! e dccLiratior, Im cannet plf.-'d ih'S *•'jiiiyrreiit I’Ctv'rtd ’ in ! rfi-ro anoditi i-tlion for 
the f.jnse c.juI S, [ol?. ,S, C. i. .Yc/d. zr-;, 2. JX.!I. Ahi. 57., 6. Co. 7, 

I. Leon. 2. Lev. 3:0. 10. f.* ;-L z.o, 3. Mtd. ]. Ri.>. 472. Poliex. 634. 

X. Coai. Dig. “ (L4;. 1. .trin Itcp. 273. 
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ROZ AT, 
aguinjl 
LAMl'tN 


that twenty-two pounds and ten fhillings damages were recovereJ 
againfi him at fuch a place.—'I'lie defendant Lampen pleads a re¬ 
covery in a former uufioii brought by the now plaintifF, the record 
of which being recited in the pica, appears to be the fame with* 
this; but only here the place is mentioned where the damages 
v/erc recovered, which was omitted in the former action, to which 
Lampen had pleaded a retainer by one of the then defendants in 
rc'plevin, and upon a demurrer had judgment. But the truth of the 
cafe was, that judgment was not then given for him that his pica 
w'as good; for the Court were all of opinion, that it was naught. 
JJut becaulc the declaration was not good, for want of mention¬ 
ing the place where the damages were recovered, which the 
plaintiff had amended novi', the plaintiff demurred again, bc- 
caufc of this •variance between the two ailions upon the defen¬ 
dant’s own (hewing. 


^[43] 


Stat. _ 7. 

C. I. 

Sid. jiC, 


Sir Rodert Siiaftoe, theplaintijfi infifted, That a re¬ 
covery in an a^lioji is no bar where there is a fubftantialt;/7r/<7«f/^, 
as here there is ; and that fo it has been adjudged, in the cafe of 
Leach v, Thompjou^ i. R.olh Mr. 353. lit. B, pi, i. where the 
plaintiff declared, 'That he, at the defendant’s requeft, having pro- 
niifed to marry tiic defendant’s daughter, he promifed to pay him 
a thoufand pouiuls ; and upon no?/pleaded, judgment was 
given for the defendant; and the plaintiff brought anoSier aftion 
for the fame fum, and then laid the promife to pay the thoufand 
pounds ctoii hide requifitus ejjet: and it was adjudged, that the 
former judgment w'as no bar to the laft aftion, * becaufe there 
was a material difference between the two promifes ; one being 
laid without requeff, and fo the money was to be paid in a con¬ 
venient time; and in the lad:, the requeft is made part of the pro¬ 
mife, and mufthc fpecially alledgcd,with the time and place where 
it was made. So in this c.afe, the plaintift'had not decL'ircd right 
in his firft aeftion, which he had amended now, and therefore thfi^ 
iormer judgment fliall be no bar to him. In Robinfan's Cafe, there 
was a miftake in the writ, viz. a fonnedon in reinaindery for that 
in reverter ; and held no bar : fo by a parity of reafon there (hall 
be no bar here, becaufe the firft declaration was miftaken, and it 
was vitiuni clcrici. Vide Cro. "Jac. 284. Level v. Hall. 

Barton, Serjeant, contra. This Is no new aclion; for the 
ground of it is, not where the damage was done, or recovered, 
bur the apjfearing without a warrant; and fo having pleaded a re¬ 
tainer and had judgment, and now pleading that judgment to this 
action, and averring it was for one and the fame thing, it is a good 
bar, which tlic plaintiff by his demurrer hath confcfletl.— Adjour-- 
ratnr (a). 


(a) In the caf* of Sheihom v. ?ny. under the name of Lampen v. 
Si.ipEton, in the <;cmmon plr-zs, Hil.ny Ktdgwin, it if held, that the recovery in 
'I'tim, 13. Gio- Roll 136. it was f.iid, the former aiRion was no bar. And fee 
lli.il th« record in this cafe cannot be Rofev. Standrn, poR. 2^4. and Putt v. 
ItHUiil ; l-ut mtlie f-me caff-, i. Mod, RoRer, pt'fl. ji'j. 


Mfiw'artJ, 
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Milward a^ahiji Ingram. 

INDEBITATUS ASSUiVlPSIT for fifty pounds, and yK/7K/K»i 

meruit. The defendant confcfi'cs both ; but pleads, 'fbat after 
the promife made, and before the a£lion brought, they came to an 
Account concerning divers funis of money, and that he was found 
in arrear tothe plaintiff thirty fhillings whereupon, in confidera- 
tion the defendant promifed to pay him the f.iid thii ty fliiHIngs, the 
plaintiff lilcewife promifed to rcleafe and acquit the defendant of all 
demands.—The plaintiff demurred. 

Seys, Serjeantt argued for the plaintiff. That tliough one pro- 
niife might be difeharged by another, yet a duty certain cannot, 
(as in this cafe) where a demand was of a fiim certain, by the in- 
debiMus. Befides, this plea is in nature of an accord^ which can¬ 
not be good without an averment oifatisfadlion given, Bro. “ Jc- 
“ comptf" 46. 48. Neither is it faid, that the plaintiff promifed 
in confiderationthat the defendant adhijlantiamoi the plaintiff had 
promifed. 

* Hopkins, Serjeant^ anfwered, and admitted to be true. That 
where a matter is pleaded hy way of accord., it muft be averred 
to be executed in ail points; but that was not the prefent cafe. The 
defendant hath pleaded, First, That he and the plaintiff had ac¬ 
counted together, and fo the contrac^t is gone by the accompt.— 
SECONni-v, That he was difeharged of the contrail: by parol ; 
both which the plaintiffhad now admitted by his demurrer. And 
it will not be denied that a parol difeharge ofan ajjhmpjit is good; 
as where A. proni fcd to perform a voyage within a time limited, 
and the breach being adigned that he did not go the voyage, 
the defendant pleads, thattlie plaintiff rrawr-rtti’/V t’/vw; and, upon 
demurrer, it was held good, 22. Juhv. /»/. 40. 3. f lcn. 6 . pi. 37. 
If it be objccflcd, that it is no confieJeiation to pay ajiifl debt, for 
Jf thirty fhillings were due, of right it ought to be paid, and that 
can be no rcat'on upon which to ground a promife; 1 an/wer. It 
is a good coulideration to pay money on the day which the party 
is bound to upon bond, becaufe it is paid vvuh iiit fuit or trouble, 
v.’hich might be ctherwife a lofs to the plaiiuiiT. lUii in this cafe 
here is an exprefs agreement, and before there was only a coatrael 
in law, Cro. Car. 8. v. CriJ.ha, 

NoRint, Chief ''fuliue. It has h.en alwa}F taken that if there 
be an afjumpfit to do a rhm and tliere ia no lueacii of|he promife, 
tiiat it may be difciiarj. ed hy parol ; but it il be once broken, then 
it cann t be difeharged wiiaout i.h .ifi. in a vjrit'.np. In this cafe 
there are two demands m the dci.!.u:it:or., to which the defendant 
pleads an account jiatA, fo that the piainiiff can never after have 
recourfe to the hrll: contr.’.dt, vvhicJ; is thcuhy mei' led in the ac¬ 
count. A. fell his horfeio B. for ten pounds, and, there being 
divers other dealings bctv/cen them, they cone to an account 
upon the whole, and B. is found in arrear five pounds, A. muft 
ht'uY^\n^ if.jimul coTiputcAJci for he can nevci recover upon an 

D 3 inddi'Jtus 


Cafe 28. 

To apumpft up¬ 
on ,<11 indehitatut 
and a quantutn 
tufruit lor hfty 
pounds ihcda- 
fendant may 
plead, tliat aftw 
the proniiie, 
and before the 
action, there wat 
an arconntjtattd 
between him 
and the plain, 
tiir, and upon 
his promifing to 
pay the balance 
the plaintiff 
pronnfed to re- 
leafe, 

S. C . I. Mod. 
=05. 

*[44] 

S. C, I. Freem. 
191;. 

Foil. 259. 

Cro. Car. 38 
z. Leon. 214 
1. Sid. lyy, 

3. Lev. 138. 
Ray. 4a. 

Cro. Jac. ICO 
(oio). 

Cumyns, 98. 
l‘■ltzg.loa. 30 

12. Mod. 214. 

i'l?* 5 .? 7 * 
.Stra. 422. 426. 
?73. 648. 615. 
<■’ 53 - 

Ld. Ray. 122. 
Z35 664. 680. 
733. 968, 

I. Cum. Dig. 
150. 

CV m. Dig. 

«' I’kader” 

(a G ij). 

1 . BdC. Abr. 
180. 

4. Bac. Abr. 
88 . 

t. Term Rep 
479. 483, 

2. Cro, loc^ 
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Cafe 29. 

The ftdtute 
5. Edw . 6. 
c. 16. conc'-rn* 
ing the tale of 
does not 
exten'l to ths 
faJe o> the otiice 
of fecretary to 
the governor of 
Sar badges, 

S. C. 3. Keb. 
* 6 . 

S. C. 1. Freem. 
> 75 - 

S. P. 4- Mod. 
xxa- 

Pr6c.Chan.207. 
I. Peer. Wins. 

43 *- 

Eq. Caf. Abr. 
289. 

I. Brown's Caf. 
P.a 38 . 

i.Bl. Kep. 234* 
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in dehitatus affiimpjit .—And of the fame opinion were the other 
three Juftices: and though it was not (aid ad injiantiam of thn, 
plaintiff that he promifed, yet it was ad tunc et ibidem^ and fo fhould 
be intended that the defendant made the promife at the injiance of 
the plaintiff: and fo judgment was given for the defendant. » 




Daws agalnft Sir Paul Pindar. 


^OVFNANT to pay a fum of money within a year after onrs^ 
^ Nokes fhall be admitted to the office of fecretary to the go-, 
vernor of Barbadoes. 

The defendant pleads, That the governor of Barbadoes and th« 
council there have power of probate of wills, and the granting of 
adminift rations; that the fecretary belongs and is an officer to the 
faid governor and council as register, and is concerned about 
the regiftering the faid wills, and fo his office concerns the adihi- 
niftration ofjuftice ; and then fets forth that this covenant, upon« 
which the plaintlffbrought his adtion, was entered into upon a 
corrupt agreement, and for that reafon void. 

The plaintiff protejiando that this office concerned not 

the adminillration of juftice; and proUjiando that here was no 
corrupt agreement; and for plea he faith, that Barbadoes is extra 
qiiatucr muria, and was always out of the allegiance and power of 
the kings of England until King Charles the Firjl reduced that 
ifland to his obedience, which is now governed by laws made by 
him, and not by the law's of England. 

The defendant rejoins, protcjlando that this ifland was governed 
by the law’s of England long before the reign of King Charles the 
Firjl^ and confefll s it to be extra quatnor niaria ; but pleads, that 
before King Charles had that ifland, King ‘James was feifeJ there¬ 
of, and died fuch a day fo feifed ; after whofc death it defeended to « 
King Charles the Fifjl., as his fon and heir; and that he being fo 
feifed, Oil the fecond day of y«/v, in the third year of his reign, 
granted ir under the grcatfeal of England to the Earl of Carlijle and 
his heirs .it fuch a rent ; ABSQpE HOC, that King Cxarles the Firji 
acquired t.his ifland ’ey conquefh 

Baldwin, Serjrant ^ demurred, For that thetraverfc is ill; for 
the mofl m.itdia! thing in the pleadings W'as, W'hether Barbadoes 
was govorn«! by the laws of England^ or by particular laws of 
their <'wn ? and if not governed by the laws of England^ then the 
Ibatute made 5. Ldw. (u c. i6. concerning the falsof offices, doth 
not extend to this place. ►He fuid, that it was but lately acquired, 
*rtnd was not governed by the laws of England ; that it was lirft 
.f’'und out in Kin'!' yama's reign, which was long after the making 
'C 4 «i: of that flatute, and thercf'jre could not extend to it. * The ftatute 
Jjfof I. Ediv. 6. c. 7, eiiaiis, “ That no writffiall abate if thede- 
^‘‘•fe.idant (pending the action) be created a duke or early 
and it k*is been doubted, whether this adt extended to a. baronety 

being 



Trinity Term, 27. Car. 2. In C. B. 

being a dignitycreatedafter the makine thereof: Sir Simon Bennei^s Daws 
Cafe,, Cro. Car. 104. Statutes of England extend no more to 
Barbadees than to Scotland or Virginia, or New England, or the 
\ Ifles oijerfey and Guernfey. It is true, an appeal lies from thofe g 
, iflands to the king in council here, but that is by conftitutions of . * * 

their own. No ftatute extended to Ireland till Poyning*s Law, 
nor now, iinlefs named. In Barhadoes they have laws different - 
from ours •, as, that a deed lhall bind a feme covert, and many 
others. 

Seys, Serjeant, contra. He agreed, that the traverfe was ill, 
and therefore did not endeavour to maintain it} but faid, there 
was a departure between the declaration and the replication ; 
for in the declaration the plaintiff fets forth, that Nokes was 
admitted fecrefary apud infulam de Barhadoes, viz. in parochid 
SanSti Martini in Camp '/s ; and in the replication he fets forth, 
that this ifle was not in England, which is in the nature of 
a departure :' as debt upon bond dated the firft of May, the 
* defendant pleads a releafe the third of A'fay ; the plaintiff replies 
pritm dcUherat. 4. Maii } it is <7 departure ; for he ihould have fet 
forth, that the bond was 4. Maii prttno deliherat. ^eere, Bro. 

“ Departuref 14. So in a quare impedit the bifhop pleaded 
that he claimed nothing but as ordinary; the plaintiff replies, 
quod tali die ei anno he prefented his clerk, and the bifhop refufed 
him ; the bifhop rejoins that at the fame day another prefented 
his clerk, fo that the church became litigious ; and the plaintiff 
furrejoins, that after that time the church was litigious he again 
prefented, and his clerk was refufed ; this was a departure. Bro. 

“ Departure.” So like wife as to the place, the tenant pleads a 
rcleafe at C. j the demandant faith, that he w’as in prifon at D. 
and fo would avoid the releafe as given by durefs ; and the tenant 
faith, that he gave it at L. after he was difeharged and at large. 

40. Edw. 3. Bro. 32. I. Hen. 6, pi. 3. The plaintiff might 
* have faid, that Nokes was admitted here in England, without 
fliewing it was at Barhadoes •, for the grant of the office of 
fecretary might be made to him here under the great seal of 
England, as well as a grant of adminiftration may be made by 
tJie ordinary out of his diocefe.—Secondly, he faid, That by the 
demurrer to the rejoinder tht plaintiff hath confeffed his replication 
to be falfe in another refjaecl j for by that he hath owned it; * f 47 
the defendant hath pleaded, * that King fames was feifed of this ^ 
ifland, and that it defeended to King Charles, ^c. and fo is a 
province of England ; whereas before he had only alledged, 
that it was reduced in the time of King Charles, his fon } and fo he 
hath falfified his own replication. And bcfides, this is witliin the 
ftatute of 5. Edw. 6 . c. 16. } for the defendant faith, that tHfe 
plaintiff hath admitted Barhadoes to be a province of England j 
and it doth not appear, that ever there w'as a prince there, or any 
other perfon who had dominion, except the king and his prede- 
celTors } and then the cafe will be no more than if the King of 
England take puffeH^on of an ifland where before there was 

D 4 vacua 
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X-. 


Daws 
•gmmfi 
Sir Pavl 
Pimoar. 


It be governed? Certainly bythtf 

1 K • ^ j ^ eranted to the Earl rfCarliJU 

and his heirs under a rent payable at the excheouer, for which 

procefs might ifliie j and itdefcends to die heirs the earl at the 

cSfu^J* objeaed, that they have a book of 

conftitutions in Barbadoes, that is eafily anfwered: for it is no 
record, neither can the Judges take any notice of it. It i» 

6 inftituted by this ftatute of 

k ftothi j f cxtenfivc conftruaion, and that 

^plantations as to 

fh!discovered, itmuft be 
lubjedt to the laws of England.-^Curia advifare vult (a\ 


S, C, I. Freem, 17^. it is 
faid, that the Court were of opinion, 
that the ftatute does not extend to 
BarhaAon j for that alliflands and other 
places *xtrM ^uatuvr mmria, though they 
are part of the king's dominions, yet 
th^y are not governed by the laws of 


England, unlefs it be fo appointed by a£l 
of parliament. But in S. C. 3. Keb. 
a6. it Is faid, the Court inclined, that 
Ibe pita is good, the .office being granted 
by patent under the great feal of 
England. But fee the cafe of Blankard 
®. Gsldy, 4. Mod, a?a. 


Cafe 30. 

Recovery fuf* 
fcred of land sin 
a liberty, pafleth 
lands inmdifiina 
vriV/ within that 
liberty. 

S. C. I. Mod. 
ao6. 

S. C. 3. Keb. 
508. 568. 

Port. 133. 

Cro. Eliz. 693. 
Cro. Jac. lao. 

574- 

Cro. Car. 269 
276. 

8. Mod. 276. 

•[48] 

I. Vent. 170. 

3. Com. Dig. 

34 *‘ 

Cruife on Re* 
eow. 16. 167. 
S70. 

%. Bac. AV. 
S 4 S» 

». Wiif. ,r<. 
Cowp. 351. 


Lever againft Hofier. 

was a fpecial verdift m ejeOment. The cafe upon tho 

lanrlc^ jfoTtcs being tenant in tail of 

lands in BhreivjburyTixA Cation^ being withinthe liberties ofShrewf- 

fuffers a common recovery of all his lands lyine within the 

“O' i and, Whether the lands in Cotton^ which 

quemon”"^ liberties, ftallpafs? was the 

Serjeant, argued. That they fliould not pafs: for thoueh 
ands would pafs fo by a fine, becaufe it was the agreerncm of 
the parties, yet in a recovery it is otherwife, becaufe more cer¬ 
tainty is required therein. But in fines no fuch certainty is re¬ 
quired, and therefore a fincy. tenementis in Golden-lane\iihhttn 
« R though neither yill, panfh, or hamlet, is mentioned (b). 

fine h r V ‘'p parifh of Street, and a 

fi c being levied of land in Street, the lands in If'alton did not pafs, 

itvtd an hamlet of Street, and the fine had been 

difference is, becaufe in fines there are covenants, which thoueh 
they are real in refpea of the land, yet it is but a perfonal adlion 
in w'hich the land is not demanded ex dire£lo ; but in a recovery 
greater precifenefs is required, that being a pracite oued reddat 
Mfw« demanded, and the defendanf muft tmki 

« ll 4 5;^* .. 5 - 40. iJormer^s Cafe, m 

word liberty properly ftgmfics a right, privilege, or franchift! 
but improperly “ the extent of a place.” Hil. it L 23. C<tr. 2! 

9‘i*ler, vro. Jac. 574 , * * *33* 

EaU 
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Jtat, 225* Waldron*s Cafe^ and the Cafe of Baisr Vn ***’•• 

yobnfon (a). Liberties, in judgment of law, are incorpo-. 

real; and ^erefore it is abfurd to f^, that lands which are 
corporeal fhall be therein contained. They arc not permanent, 
having their exigence by the king’s letters patents, and may be 

• deftroyed by a£l of parliament; the;^ may alfo be extinguimed, 
abridged, or increaled; and a venire facias of a (h) libe^or 
franchife is not good} it is an equivocal word, and of no flgninca- 
tion that is plain, and therefore is not to be ufed in real writs. 

Entr, 382. There is nopracipe in the Register to re¬ 
cover lands within a liberty, neither is there any authority in all 
the law-books for fuch a recovery j and therefore if fuch a thing 
ihould be allowed, many inconveniences would follow; for a good 
tenant to the preecipe would be wanting, and the intent of the 
parties could not fupply that. 

But Barton, Serjeant, faid, That this recovery would pafs the 
lands in Cotton ; for as to that purpofe, there was no difference 

• between a fine and a recovery ; they are both become common 
affurances, and are to be guided by the agreement of the parties. 

Cre. Car, 270.276. It is true, a nne may be good of lands in a 
hamlet, lieu conus, or parifh. i. Hen, 5. pi. p. Cro. Eliz. 692. •* 

Jones, 301. Cre. Jac. 574. Monk v. Butler. Yet in a (c) 

feire facias to have execution of fuch fine the vill mull be therein 
mentioned. Bro, Brief,** 142. The demand mull be of lands 
in a vill, hamlet, or at farthell in a parilh. Cre, Jac. 574. 

* The whole Court was of that opinion (abfentel£,i.Li^ * C 49 3 
who was alfo of the fame opinion at the argument); and accord¬ 
ingly, in Michaelmas Term following, judgment was given, that by 
this recovery the lands in Cotton did well pafs. 

And North, Chief Juflice, denied the Cafe of Baker v. Johnfon s* Cobb. 1^ 
to be law, where it is faid, a common recovery of lands in a 
p lieu conus is not good ; and faid, that it had been long difputed 
whether a fine of lands in a lieu conus was good; and in King 
James's time the law was fettled in that point that it was good: 
and by the fame reafop a recovery lhall be good ; for they are 
both amicable fuits and common allurances -, and as they grew 
more in pra£lice, the Judges have extended them farther. 

A common recovery is held good of an advowfon j and no reafons 
are to be drawn from the vijne, or the execution of the writ of 
feifin; becaufe it is net in the cafe of adverfary proceedings, 
but by agreement of the parties, where it is to be presumed each 
knows the other’s meaning. Indeed the curfitors are to blame to 
make the writ of entry thus, and ought not to be fufFered in fuch 
praflice. Where a fine is levied to two, the fee is always fixed* 
in the heirs of one of them ; but if it be to them and their heirs, 
yet it is good, though incertain} but a liberty is in the nature of 

(«) Huuon, 105.} and fee ante, (d) Raft. £nt. 267. 

(c) Godb. 440. ttntra. 


a lieu 
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£cts« zlieuemus^ and ir ay be made certain by averment. The jury 
in this cafe have found Cotton to be a vUl in the liberty of Shrewj-i 
HottKB. lury} andfo it is not incorporeal. 


Cafe 31. Alford againft Tatnel. 

If a piainiiff TUDGMENT acJ^nst two» who are both in execution^ 
recover for the I jjjg fherifF fuffbrs one to efcape; the plaintiff recovers 
defe^ant**"t!ie flieriffi and h^h fatis&£tion j the other fhall be dif* 

other fh.ili have charged by an audita querela* 

mudita querela. —S. C. i. Mod. J70. la. Mod. 105. 598. Ld. ]J.ay, 439. i. Com. Dig. 461. 
Bac. Abr. 699. 4. Bl. Rep. 1050. 

* [ 50 ] 

Cafe 32. * Oibafton agavnjl Stanhope. 


.Jn debt againft 'TvEBT UPON BOND againft an heWy who pleaded, that his 
an bnry if the aticejlar was feifed of fuch lands in fee, and made a fcttlement 

fha^ifs*anciftor’ truftecs, by which he limited the ufes to himfelf for life, 

under a fettle- ’ remainder to the heirs males of his bod^, remainder in fee to his 
mem, leafed the own right heirs, with power given to the truftecs to make leafes 
eftate for years, for three lives or ninety-nine yeais. The truftecs madca Icafe of 
and ^at he hath thefe lands for ninety-nine years, and that he had not aflets pretter 
the revCTfronVx- reversion expettant upon the faid Icufe. The plaintiff replies, 
peftant upon the protejlando that the fettlement is fiauduient; pro placite faith, 

, fiUd leafe, the that he hath allcts by difeent fuiScient to pay him : and th^ 

plaintiff may defendant demurs, 
reply generally, 
that he hath 
aii^sby difeent; 


hy 

cent immedi* 
ptely, although 
the heir cannot 


Nbwdigatf, Serjeantyfar the defendant. The bar is good j 
for the plaintiff ibould not have replied, generally, that the 
defendant hath affets by difeent, but Ihould have replied to the 
’ ® ® * prater. Hob. 104. Like the cafe of Goddard v. Thorltony Teh. 

170. where in trefpafs the defenuanr pleaded, that Henry was feifed 
in fee, who made a leafe to Saunaersy under whom he derived a 
oflt tiU t^"**** title, and fo juftifies ; the plaintiff replies, and fets forth a long 
Jesfc U deter- another perfon, and that Henry entered and intruded: 

mined, the defendant rejoins, that Henry was feifed in fee, and made a 

S. c. 3. Salk, leafe ut prius’y ABSQUE HOC that intravit et Je fc intrufit : 

and the plaintiff having demurred, bccaufe the traverfe ought to 
have been direft, v]%. absque hoc quldintrufity andnot absque 
HOC that Henry intrav'.ty it was faid the replication was ill j 
for the defendant having alledged a feifm in fee in Henryy which 
theplaintiff in his rejoinder had not avoided, but only by luppofing 
an intruficn which cannot be of an eftate in fee, but is properly 
after the death of tenant for life, for that reafon it was held ill. 


ySo 

B.C, i.Freem. 
j6o. 

%, Co. 134. 

Carih. 129. 

6. Co. ^S. 

Abr. £q. 149. 

* 75 ' 

s. Peer. Wmsc. 

775 

f. Peer. Wms, 

? 34 > <45 

|*rtc.-t.|w». 39. *32. 7. Mod. 4*. 10, Mod. 487. n, 

3. Rattfl, 136. Sn.i. 233. 66 s- *79 »c.9S* >*7°* 

t. Vern. 348. 3. Bac. Abr, 33. 4, Bac. Abr, <19. 


But Pemberton^ Serjeanty for the plaintiff, held the replication 
■ to be good. T he defendant’s plea is no more than riens per 


Mod. 5. Cafes Temp. Talb. 220. 
Ld. Ray. 53. Salk. 334, 3, Mod. 

1. Brown’s Cafes in Chan. 347. 

difeent i 
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decent } for though he pleads a reverfion it is not chargeabIe^ OiiAsToiii 
becaufe it is a reverfion after an eft ate tail, and therefore the > 

pleading the leafe is not material; for if, it were a leafe expired^ a* non, 

yet the plaintiff could not recover; and therefore the prater is 
wholly idle and infignificant, of which the plaintiff ought not to 
* take notice, becaufe the lands which come under the prater f (Jt 1 

are not chargeable. The plaintiff hath traverfcd, as he ought, L ^ * J 

what is nuterial, and is not bound to take notice of anything 
^ more. 

Ti^e whole Court was of that opinion, and, held the prater 
idle, and the general replication good : and judgment was given 
for the plaintiff (a), 

(«) See zg. Car. 2, c. 3. f. lo. & 11. and 3. & 4. & Maryi c. 14. 


Prince Rowfon, Executor of Atkinfon. Cafe 33, 

P'XECUTOR de fan tort cannot retain. The defendant in this Executor 
cafe pleaded, that the teftator owed his wife dum fela eight tm cannot re¬ 
hundred pounds, and that he made his will; but doth not fliew fotfa‘» 

that he was thereby made executor; and therefore having no title ^ 
be became executor de fon tort :—for which caufe his plea was **.,^*"** 
held ill; and judgment was given for the plaintiff [b). Pott’ 29$!' 

5. Co. 30. Ytltf. 137. Moor, 517. Oodb. *i6. i. Mod. 128. »o8. *. Vem. 147, 

Free. Chan. 179. 12. Mod. 441. 471. Stra. 1106. 2, Term Rep. 97. 597. ; and fee dVlB 

cefe of Curds v. Vernon, 3. T^m Rt-p. 587. 

(b) See 43. E/ix. c. 8. 


Norris againft Palmer. 


Cafe 34. 


^T'HE plaintiff brought an action on the cafe againft the de- An afiion !n 
fendant, for caufiiig him falsb et malltiose to be indidled for a nature * 
common treipafs in taking away one hundred bricks, by which af,^***”*^^-*^ 
means he was compelled to fpend great fums of money, and that x \ 

upon the trial the jury had acquitted him.—The defendant de- ptrfon to bs ^ 

murred to the declaration. falfely and 

malicioully 

Barr ELL, Serjeant^ for the drfendanty faid, That the action indidied for ^ 
would not lie; and for a precedent he cited alike judgment in the trefpafs. 
cafe of Langley v Clerk in the king’s bench, Trin. 1658; in i. RoU. Abr,,, 
which a.lfion the plaintiff was indicted for a battery with an in- 112. , 
tent to ravifh a woman, and being acquitted brought his action: 
and the Court after a long debate gave judgment for the plaintiff; 
but agreed that the action would not lie for a common treipafs, aFpo^, J05, 
if it had been for the battery only; but life ravifhing was a great 1. Roll. Abr. 
fcandal, and for that reafon the plaintiff recovered there : but 3*** 
this is an ordinary trefpafs, and therefore this adtion will not *5^ 

%• ®IO. )'00* '■ 

i.Sid.4b3r 

Cro. Cir. 291. 10. Mod. 145. 209. 219. 12. Mod. 4. 108. 257. 273. 555. Stra. 114. d9t.‘ 
Ld. Ray. ;77. 381. i. Salk. 14. i. Com. Dig. 157. 2. Wilf. 302. x. Term Re^^ XX5. 
Term Rep. 247. 

^ ' But 
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Keniiii But Pemberton, Serjeant^ held, that the a£lIon would lie, be« 
caufe it was in the nature of a confpiracy, and done lalfely and 
f AXiMEB. nulicioufly, knowing the contrary, and thereby the plaintiff was 
put to great charges; all which is confeffed by the demurrer. 

• f exprefs in the point} foi 

the Court in that cafe could take notice of nothing elfe but tl;? 
battery j for the intent to ravifh was not traverfable, and il»;- 
fore it was idle to put it into the indi<Slment. It is new fettle J, 
that an aiflion on the cafe will lie for a malicious arrejt where there 
is no probable caufe of aftion (a) i and this cafe is flrongcr than 
that, becaufe in the one the party is only put to charges, and in 
the other both to charges and dilgrace, for which he hath no re- 
inedy but by this action. 

THE Court agreed, that the a£lion would lie after an acquit¬ 
tal upon an indidlment for a greater or lefler trefpafs: the like for 
citing another into the fpiritual court without caufe. F. iV. B, 
J16. A 7. Edw. 4. pi. 30. 10. Hen. 4. Fitz. « Confpiracy^** 

^l. 13. 3. Edw. 3. pi. 19. 

The defendant’s counfel confented to waive the demurrer, and 
plead, and go to trial. 

{a) Hob. 267. Comyns, 190. 1 . Salk. X 4 t Cro. EUz. 836, Lutw. • 

l«utw. 68. Std viJ* 3. Lev. »|o. 1570. 


i>>lf the kinit pre> 
fisot to a bens« 
6 ce on being 
imitled to it 
by a fimoniacal 
contract his 
prefentee ihall 
^.aot be removed, 
' thoDgh the 
finaony is par* 
dqoed. 


The King againft Turvil. 

Q UARE IMPEDIT. The king was inti tied to a prelenta*. 

^tion by the ftatute of 31. EHz. c. 6. becaufe of a fimoni- 
acal contract made by the rightful patron, and he accordingly did 
prefent. Then comes the aft of general pardon 21. Jac. i. c 35, 
by which under general words (it was now admitted) that firnony 
was pardoned ; in which aft there is a beneficial claufe of reftitu- 
tion, viz. “ The king giveth to his fubjefts all goods, chattels, 
“ debts, fines, iilues, profits, amerciaments, forfeitures, and 
“ Aims of money forfeited by reafon of any offence, &c. done.” 


«. C.,. Freem. The queftion was. Whether the king’s prefentee or the patron 
197, had the better title ? 


,«d. *67!’ This cafe was only mentioned now, but argued in Michaelmas 
Ik, Ssond. 36*. Term following by Jones, Serjeant, that the king’s prefentee is 
*• intituled. He agreed that firnony was pardoned, but not the con- 

f<^5ue«ces thereof j for it is not like the cafe where a ftroke i$ 
36*5, 407'*^* given at one time and death happens at another: if the ftroke, 
11. Mod. E3S. which is the firft offence, is pardoned before,the death of the 
la. Mod. 119. party, that is a pardon likewife of the felony; for it is true, the 
Fi»Eg. 30.37. iFi^e being the caufe of the death, and that being pardoned, sdl 
jV,’. f|effefts are pardoned with the caufe (b). But legal con- 
iiaya. . * * ** fequences are not thus pardoned; as if a man is outlawed ix^ tref- 
paisj tbe king pardons the outlawry, the fine remains, 6. Edw, 

Cuddington v. Cafe, Cafes in Crown Law, 361, 

Hob. 67. 85. j aud Keill/. 

' 8o". 810. 
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J^pl. 9. 8. Hen, 4./A 21. 2. Roll. Abr, 179. * In this ofpar* Thb Km* 

don, mere are words of grant, but the prnentation is not within 
the claufe of reftitution; for it is an interejl and not an authority Tuavii* 
veiled in the king, and therefore a thing of another nature than 
what is intended to be reflored; becaufe it is higher, and ibal! 
not be comprehended amongft the general words of goods and 
chattels, &c. which are things of a lower nature, and are all in 
the peribnalty, Cre, Car. 354. 

Conyers, Serjeant^ argued for the title of the patron, and 
faid, that there were three material claufes in this ad.— FirsTj 
A pardon of the offences therein mentioned in general and par¬ 
ticular words.— Secondly, That all things not excepted (hall be 
pardoned by general words, as if particularly named.— Thirdly, 

The pardon to be taken moft favourably for the fubjed j upon 
which claufes it mull neceflarily follow, that this ofience is par¬ 
doned, and then all the confequences from thence deduced will 
be likewife pardoned; and fo the patron reftored to his prefenta- 
tion, for all charters of reftitution are to he taken favourably. 

Pi. Com. 252. The prefentation veils no legal right in the pre- 
fentee; for in the cafe of the king, it is revocable suter inilitution 
and before indudion, Co. Lit. 344. b. So likewife a fecond pre¬ 
fentation will repeal the Aril, Rolls, 353. And if the king’s pre- 
fentee dies before indudion, that is alio a revocation. If therefore 
the party hath no legal right by this prefentation, and the king by 
the iimony had only an authority to prefent, and no legal intereft 
veiled, then by this ad he hath revoked die prefentation, and the 
right patron is reilored to his title to prefent. 

The Court were all of opinion (ahfente Ellis), That the 
Icing’s prefentee had a good title, and by confequence the patron 
bad no right to prefent this turn; for here was an intereil vmedin 
the king} like the cafe where the king is intitled to the goods of 
a fele deJe by inquifition, and then comes an ad of indemnity, 
that ihafl not diveil the king of his right. But where nothing 
veils before the office found, a pardon before the inquifition ex- 
tinguiihes all forfeitures, as it was refolved in Tomb*s Cafe (a). 

So if the pardon, in this cafe, had come before the prefentation, 
the party had been reilored Jlatu quo, c. * The king can do no r -. 
more, the biihop is to do the reft j neither is the prefentation re- 
voked by this ad. It might have been revoked bj, implication in 
4 bme cafes; as i^ere there is a fecond prefentation j but fuch a 
general revocation will not do it. 

Judgment was given for the plaintifiT, and a writ (A error 
brought; but the caiue was ended by agreement. 

(a) See alfo 5. Co. no. 3. Inft. 54. i. Hawk. P.C. 104. 2. Hawk. P. C. 

S. Sid. 153. j. Saond. 3S2. 3. MM. 5(9. 

■00.241. FJowd.2So. I, Halo,414. 


Hill 
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Hill againji Pheafant. 


Cale 36. 

If a iKrfon lofe A N ACTION OF DE BT was brought upon the ftatute of 1 6. Car. 2 , 
£\. made againft deceitful and diforderly gaming, which 
fim'* ftcurity, ®na( 9 :s, “ That if any perfon fhall play at any game other than 
70I. more “ for ready money, and fhall lofe any fum, or other thing played 
tothefameper- « for, above the fum of one hundred pounds, at zny one time or 
fon at another «*meeting, upon tick, and fhall not then pay the fame; that all 
tiine,^ihisja^not contraits and fecurities made for the payment thereof fliall be 
Car 4 " “ perfon winning fhall pay treble the nioney loft.” 

c. 7. unlefs the It happened that the defendant won eighty pounds atone meeting, 
feveral meetings for which the plaintiff gave fecurity; and another meeting was 
fl"* appointed, and the defendant won feventy pounds more of the 
toev et e a- being in all above one hundred pounds ; and. If this 

was within the ftatute ? was the queftion. 

The like cafe was in the king’s bench, Trinity Term.,i$. Car. 
Roll 122(0. between Edgeberry and Rojfender {a) j and in Michael'^ 
mas ^errn following, this cafe was argued. 

The Court was divided : which the plaintiff perceiving, de- 
fired to difeontinue his action. But the better opinion was, that 
it was not within the ftatute j though if it had been pleaded, that 
the feveral meetings were purpofely appointed to elude the ftatute, 
it might be otherwife (b). 

Ld. Ray. 1034. Wilf. 309. 4. Con. DI^. Soo. z. Bac. Abr. 631. 


tute. 

S. C. X. Freem. 
zoo. 

Poft. 179. 

Sid. 394. 

1. Vent. Z53, 

Lev, 244. 
z. Lev. 92. 

5. Mod. 6.175. 

8. Mod. 57. 

' 187. 

10. Mod. 3 36. 

12. Mod. 540. 

Sira. 495. 1159 
X. Term Rep. 56. 2. Term Rep. 610. 3. Term Rep. 693. 


(tf) The cafe of Edgeberry v. 
RoBender was an action to recover 
money won at a horfe-race. The cafe 
was. That articles were made for horfe- 
racing, by which it was agreed, that 
the parties Aiould r’-m their hoifcs on the 
tirft of July for hfty>pounds, and on the 
third of July for hfty pounds more, 
and on the Sxthof July for fifty pounds 
more. The a^ion was biought for the 
iirlt fifty. The defendant pleaded, that 
there Were one hundred pounds more 
won at the /am time upon trufl. The 
Covet were of opinion, that tills was a 


contraA within the meaning of the 
17, Car. 2. c. 7.; for though the race 
wa» to be rim at feveral days, yet it 
being purfuant to the original agreement, 
which included all, it was jufl the fame 
as if the three heats of the race had 
been on the fame day. S. C. 1. Freem. 
zoo. 358. 4Z1. I. Lev. 94. See alfo 
Hudfiin V. Maling, 3. Ksb. fiyt* 
X. Freem. 432. 

(i) But all fiturities for money by 
gaming are void, 9. .einn. c. 14. See 
a. Burr. 107S. ic8z. and the cafe of 
Lowe V . Waller, Dougl, 736. 743. 


Cafe 37. Calthorp agalnji Hey ton. 

o 

il),..iravsrfe "D EPLEVIN. The defendant avowed. For that the king, be- 
HOC fitd IV jjpg in fee of a manor-i and of a grange^ which was 
i^itimtmoihoae^ f jj,e manor, granted the inheritance to a biftiop, referv- 

food. thirty-tnree pounds rent to be yearly ifluing out of the whole; 

Ld. Ray. setf alledges a grant of the grange from Sir W. W. (who claimed 

\ ^ ’ under tlie biftiop) to liis anceftors in fee; in which grant there wa? 
this claufe, v z. “If the grantee or his heirs fliall be legallyebarg- 
** ed by diitrefs, or with any rent due to the king or his lucceflbrs, 

« upon 
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• upon account of the faid grange, that then it 0iould be lawful Cai.tho»# 
« for them to enter into Black acre, and diftrain till he or they 
be fatisfied.” And afterwards Ac grantee and his heirs were, 
upon a bill exhibited againft them in the exchequer, decreed 
to pay Ae king four pounds per annum, as their proportion out 
of the grange, for which he dillrained, and fo juftified Ae taking. 

The plaintiff pleads in bar to the avowry, and traverfeth, that 
Ae defendant was lawfully charged wiA Ae faid rent | and the 
defendant demurred. 

Baldwin, Serjeant, maintained the avowry to be good, 
having alledged a legal charge, and that the bar was not good; 
for the plaintiff traverfeth, quoddefendens ejllegittmo niodo eneratus', 
which being part matter of law, and part likewife matter of fadf, 
is not good} and therefore if the decree be not a legal charge, the 
plaintiff fhould have demurred. 

But Seys, Serjeant, on Ae other fide, argued, That the avowry 
, is not good, becaufe the defendant liath not fet forA a legal 
charge, according to Ac grant, which muft be by diffrefs, or 
fome other lawful way, and that muft be intended by fome execu¬ 
tion at common law ; for Ae coadlus fuit to pay, is not enough ; 
a fuit in equity is no legal difturbance. Moor 559. The fame 
cafe is reported in 1. Brownl. 23. Selby v. Chute. Befidcs, Ae 
defendant doth not Aew any procefs taken out, or who were 
parties to Ae decree ; and a que ejiate in the cafe of a biAop is 
not good, for he muft pafs it by deed. 

North, Chief JuJlke,»zn6i the whole Court; A rent in 
Ae king’s cafe lies in render, and not in demand, and after the 
rent- day is paft, he is oneratus. And the decree is not material 
in this cafe; for the charge is not made thereby, but by the 
refervation, for payment whereof the whole grange is chargeable. 

The king may diftrain in any part of the land j he is not bound 
by Ac decree to a particular place j that is in favour only to the 
purchafor, that he Ihould pay no more than his proportion. As 
to the que ejiate, the defendant hath admitted that, by faying 
bene-et verum ejl that Sir IV* W. was feifed. The travcrlc 
is ill. 


And judgment was given for Ae avowant. 

* Vaughan againft Wood. 


•T^RESPASS FOR TAKING BEEF. The defendant pleads a 
cuftom to choofe fupervifors of vi£tuals at a court leet ; that 


*[56] 

Cafe 38. 


A caAotn to 
chufefupcrvifivt 

be was there chofen; and having viewed Ae plaintiff’s goods, 
found tlie beef to be corrupt, which he took and burned. fbals,*is 

The plaintiff demurs, For that the cuftom is unreafonable; s.c. j.Mod^ 
and when meat is corrupt and fold, Acre are proper remedies at aoz. 
law, by adtion on Ae cafe, or prefentment at a leet, 9. Hen. 6. J"®* SSS* 

p/. 53. II. £dw. 3. pi. 4. 6. 

i. Med. 2^7. Ld. Ray. ii 6 j* i. Ccm. Dig. «Copyhold” (S 6^ 


Palm. 111. 
R.-.yni. 132, 


Bat 



' 4 ‘ 


VAtfrlTAIr 

mptimfi 

Wood. 
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But THE Court held it a good cuilom; and judgment wat 
^iven for the defendant} th£ Chief Justice being not clear 
in it. 


Chapter of Southwell againft Biftiop of Lincoln. 


A Infe of the 
next avoidance 
made by a chap* 
ter that hath no 
dean, ia void ak 
teilie.—The 
Statote \^,Elm. 
c. 10. U a pub* 
Kc aA. 

S. C. T. Mod. 

>04* 

Co. 60. 

Co. Lit. 45. 
315. 34*• 

5. Co. 15. 

TO. Co. 60. 
Telv. 106. 
Hard. 3«6. 

X. Leon. 30s. 
Gro. Elix. 207. 

441 . 

3. Bac. Abr. 

35 J« 391 * 39 »* 
i.Peer. Wms. 

• 55 * 

Doujl. 573. 

•[57] 

Cale 40. 


QUARB IMPBDIT. The ijueftion upon pleading wa$, 
^Whether the grant of the next avoidance by the Chafter, 
was good or not to bind the fuccelTor i 

The doubt arofe upon the llatute of 13. Mllz. c. 10. which 
was objedted not to be a public aft, becaufe it extends <^ly to 
thofe who are eccleilaftical perfons; or if it (hould be adjured 
a public law, yet this is not a good grant to bind the fuccefior 5 
for though die grant of an avoidance is not a thing of which any 
profit can be made, yet it is an hereditament within the mean¬ 
ing of that ilatute} by which, among other things, it is enai^ed, 
** That all grants, &:c. made by dean and chapter, &c. of any 
" lands, tithes, tenements, or hereditaments, being pared of the 
“ pofieffions of the chapter, other than for the term of twenty- 
“ one years, or three lives, from the time of the making the did 
“ grant, (hall be void.’* 

But it was agreed, by the Court, to be a general law; like 
the ftatute of non-refidency, which hath been fo ruled; and that 
this prefentment or grant of the next avoidance was not good, 
becaufe it was made by thofe who were not head of the corpora¬ 
tion ; and it muft be void immediately, or not at all; and judg¬ 
ment was given accordingly. 

• Threadneedle againft Lynam. 

b!,***w"”'** 'T'HERE being two manors ufually let for 67I. is. 5d. by tte 

® biihop lets one of them for twenty-one years, referv- 
thtn the old ing tne whole rent. 

^*^r*”^**** And, Whether this was a good leafe within the ftatute of 
s. c. I* Mod. 19-? was the quellionj which depended upon the 

' * conftrudion of the words therein, v/z. All leafes to be void 

s C.Pollex.176. “ upon which the old accuftomed rent is not refervedand here 
S,c. t.Freem. js more than the old rent referved; and this being a private is 
*79 *to taken'^literally. 

i. C.3.Keb. North, Chief Jufticey agreed that private a£ls which jgo to 
one particular thing are to be interpreted literally; but this imtute 
%. V«ni. 4s 1. extends to all biftiops, and Co may be taken according to equity; 
43t. 596.711. amd therefore he, and Wyndham and Atkins, Jt^llces, held the 
^ leafe to be good.—But this cafe was argued when Vaughan was 
Jufikt'yixA HE, and Ellis, JuJiicey were of another 
iij, ' ' * opinion* 

iPmc. Cl»n. 1S4. 8. Mod. 249. 12. Mod. 249. 486. Gilb. £q. Rtp. 45. Stn. sxol. 
]* Qffii. Olj;. 353. 3. Bae, Abr, 364. ' 3 >eugl. 565. 573. 3. Term Rep. 665. 

MICHAELM 



MICHAELMAS TER.M, 


The Twenty-Seventh of Charles the Second, 

i N 

The Common Pleas. 

Sir Francis North, Knt, Chief J'uJlicei 
Sir Hugh Wyndham, Knt, 

Sir Robert Atkins, Knt, Juficcs, 
William Ellis, Knt. 

m 

Sir William Jones, Knt, Attorney Genera!, 
iS/r Francis Winnington, Knt, Solicitor Genera!, 


*[41 ] 

^ Thorp Fowle. Cafe 41. 

N ote, in this cafe tHe Court faid, That fincc die Ko more eoila 
flatute of GlouccJier>^ which gives no more cods than tlian damageit 
damages, it is ufual to turn tr^pafs into cafe. 


Cooper agatnjl Hawkefwell. 


Cafe 42* 


TN am ActioM UPON THE CASE for thefe words * “ I dealt Wordi. 

« not fo unkindly with you when you ftole a ftack of my corn; Mod. 
—Per Curiam, The aftion lies. *90.371. 

10. Mod, 

II. Mod. €i. 66. 12. Mod. 307. 344. 420. 597. t. Barnet, 340. Sitaogei 141.3^ 
UtRaym. 813. 


Efcourt againjl Cole. 


Cafe 4 


f N AM action on the case for words laid two ways, theiVorda 
^ laft count was cunique etiamt which is but a recital ;-*^d 
DUBITATUR whether good. 


[e4^«. 


VoL. IL 


Sharp 



Michadmis Tertti, 17. Car. In C,M 


Ijtt inonthi 
; liir {Moving of t 
• illgl^ion iball 
' Iw nckoned 
' According to 
' j#* CaUmiart 
Bob. 179. 
Strange^ 6js, 


Sharp againji Hubbard. 


nr HE 


"*■ c 


E SIX MONTHS in which, by the ftatutc 2. & 3, ESw. 6 a 
. 13. r. 14. the fuggeftion fora prohibition is to be proved^ 


•• " 00--1-- 

muft be reckoned according to the calendar months j and it is fo' 
computed in the ecctefiaftical court (a). 


(a) z. Roll. Abr. 5zt. Hob. I 79 . 
Lit. 19. attorJ. But in 4. Mod. 186 . 
it is raid, that the computation ihall be 
by lunar moHtbim See alfo that a month 
it regularly accounted in law twenty, 
eight days, Co. Lit. 135 . a. Roll. 
Abr. 511, 52 Z. 6 . Co. 6z. Cro. 
Jac. 167 . Cro. Eliz. 835 . 4 . Mod. 
95 . Skin. 314 . Stra. 446 . 652 . 
3. Burr. 145 s. I. Com. Dig. 357 . 


Dougl. 4G3. 2. BI. Com. 141. It ia 
faid, however, that where a ftatute 
fpeaks of fix months in a matter which 
Concerns tecl^afiieal affairs, they fhall 
be computed by tahndar mossthSf 1. Com. 
Dig. <* Ann.” (B) ; but this exception 
to the general rule of law feems confined 
to the cafe of a lapfe in yuan mptditf 
Co. Lit. 135. b. Cro. Jac. 166, 167. 


Cafe 45. 

Procefs of an 
inferior court, 
direAed ftrviin- 
ti ad tlavem, 
without faying 
mssiftro cuTMf 
ii good. 

•[59] 


Crowder againjl Goodwin. 

A SSAULT AND BATTERY, AND FALSE IMPRISONMENT. 

As to the afTault and battery the defendant pleads not guilty ; 
and as to the imprifonment he jujiifies by a procefs out of an 
inferior court .—And upon demurrer thcfe exceptions were taken 
to his plea: 

• First, The defendant hath fet forth a precept direfted 
fervienti ad clavem } and it is not faid minijire curia.-— 
To this exception it was anfwered. That a precept may be direfted 
to a private perfon j and therefore fervienti ad clavem is well 
enough. 


Procebfroman Secondly, It was to take the plaintiff, and have him ad 

mu^b^Yc curiam-, which is not good ; for it fhould have been on a 

the suxt tonri, day certain, like the cafe of Adams v. Flythe (a), where a writ of 
without men- error was brought upon a judgment in debt by nil die it in an 
tioning a day inferior couit; and the error afligned was. That after imparlance 
tirtttsn, IS good. ^ given to the parties till the next court j and this was 

X. Roll. 434. held to be a difcontinuance, not being a day certain.—To this 
Cro* Car. *54. exception it was faid, That it is likewife well fet forth to have the 
^er, 262. plaintiff ad proximam curiam ; for how can it be on a day certain 
when the Judge may adjourn the court de die in diem. 
a«Bolfl. 36. 2. Mod. 81. I. Freem. 3I9. Cow^. zx. 


Trocofson « THIRDLY, It is not faid ad refpondend. alicui .—Rut aS to this 
l^t in an ^ exception it was anfwered. That “ ad refpondendtm” although 
tt^'^ttough* ** alicui f is good, though not fo formal i and it is no 

not Raw ^^ort in the officer ; but it is to be intended that he is to anfvVer 
fhefume of the the plaintiff \sx the pbint. 
plaintiff. 

f . ISo, 14. X. Stra. 560. Ld. Ray. 894. 

; 

(o) Oro. Jac.571. 

Fourthit, 



iifetliaelmds t'efra, I7, €ar. a* In C. ifc 

Fourthly, Nor that die a^ion arofe iurgt^* 

But to this it was anfwered, That the defendant fets forth that he tim miv ' 
enter his plainty^ru»t!/«m confuetudinem curta burgi j and When 
the plaintiff declared there, he fliewed that the caiife did 
infra jurtfdiSiionem. A plaint is but a remembrance, and muft be 
ihort, RaJlaL, 321.; and when it is entered the officer is excufed} ti,«c the 
for he cannot tell whether it is infra j 6 rifdi^ionem or not. of the pUint 

arofe within the jurifiliAion.'—Ante. 19. Poft. 195. LUiy. 19$* Lcr. Eat. t76> a. Liitw* . 
914. z. Lev. 81. Ld. Ray. a30. Cowp. 19. t. Com. Dig. 61$. 3. Term Rep. 183. 

Fifthly, The precept is hot allcdged to be returned by the ina pkaofjiifc. 
officer.—And as to this exception it was faid, That the officer is tificatiOT to 
not punifhabie though he do not return the writ. The end of trefpafi widw 
the law is, that the defendant (hould be prefent at the day } and if fro® ’ 
the caufe fliould be agreed, w tiie plaintiff give a releafe when tiie 
defendant is in cuffody, no action lies againft the officer if he be u atiedge that 
detained afterwards^ the officer re* 

turned the writ—z. Roll. Abr. 563. $. Co. 90. Lane, jz. i. Salk. 409. xi. Mod. 394«' 
and fee the Cafe of Rowland v. Veale, Cowp. zo. in point. 

The Chief Justice doubted) that for the fedond exception An offiew U 
the plea was ill, for it ought to been a day certain, and likewifc^"^®®* ® 
it ought to be alledged hfro jurifliSlmm. SI 

But THE OTHER THREE JosticEs held the plsu to be good 
in omnibus-, and faid, that thfe inferior court had a jurifdidion to oftheplaintdM 
iffueouta writ, and the officer is excufable though the caufe of not arifewiihia. 
action did not arife within the jurifdi£lion, which ought to be*’*®!"^*^*®*®®* 
fhewn on the other fide. Poft. 195. 

, , _ . , , - *• Freem. 3*K 

And lo judgment was given for the defendant, Cowp. 18. 

•[60] 

* Snow and Oihcrs agalnfi Wifeman. Cafe 416. 

TRESPASS FOR THE TAKING OF HIS HORSE. The defendant ’*’®^«*«<i*** 
pleads, that he was feifed of fuch lands, and intitles himfelf to ^ 

an herioU The plaintiff replies, that another perfon waMointly thn^juftifiec 
feifed with the defendant, et hoc paratus eft verificare. The de« for a heriot, ami 
fendant demurs generally, Becaul'e the plaintiff {hould have tra- **'« plaintiff m*' 
verfed the folejeifin. pUea,that J?. , 

■n . . wasjoiutly 

But It was faid for him, that the foie feilin need not be traverfed, feiftA witb hiiiii 
becaufe the matter aliedged by him avoids the bar without a tra- l><ra»fttravB^^ 
verfe. In a fuggeftion upon, a prohibition for tythes, the plaintiff‘I*®* **** 
entitled himfelf by prefcription under an abbot, and ihews the 
^ unity of pofleffion by the ftatute of 31. Hen. 8. c. 1. by which the be on 
lands were difeharged of tythes. The defendant pleads, that Aw murrer, .. 
id»bey was founded within time of memory, and confcffcA the ,s. c, t. Rr nrfc ' 
unity afterwards j and the plea was held good j for he need not *04. ' 

traverfe the prefcription, becaufe he had fet fortji Ae foundation **** ^ ,* 
of the abbey to be wiAin time of mwnory, which was a fufficient . 

I. Leon, yy, 43. Yelv, Z31. - ^ _ , J 

Ld* Rjqr. zjS. ]. Modi 318. 


X. Sid. 300. Savil, 86. Cro, Jfae. szn Btra. 444. t|fi 
3. Com. Dig, 111. 4. Bii;. Abi. 70., 71. 


t'I'J 
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•sow avoiding the plaintiff's title, Teh. 31. The plaintiff therefor® 
ADD QTMkaa having faid enough in this cafe to avoid the bar, if he had tra-% * 
• 2,]fo it vi^ould have made his replication naught, like the 

cafe of Bedell v. Lull (a); where, in an ejediment upon a leale 
• made by Elizabeth^ the defendant pleads, that before Elizabeth had 

any thing in the lands, Janies was feifed thereof in fee, and that 
it defcended to his fon, and fo derives a title under him, and that 
Elizabeth was feifed by abatement. The plaintiff confeffes the 
feifin of Jamesy but that he devifed it to Elizabeth in fee, and 
makes a title under her absque hoc that flie was feifed by abate¬ 
ment; and upon a demurrer the replication was held ill, becaufe 
the plaintiff had made a good title before the devife to Jamesy and 
fo need not traverfe the abatement. 


But fee the i6. The Chief JUSTICE held, that the omitting of atraverfe where 
* matter of fubffance, and the concluding with hoc pa~ 

4* te t. Am verifiearr^ vi'hen it (hould be et hoc petit quod inquiratur 

e.*i6. * ' per patrianiy or de hoc ponit fuper patriam, or vice verfoy is mat¬ 

ter of fubffance, and the wanting a traverfe is of the fame nature; 
and here the traverfe of the foie feifin is neceffary, becaufe it is 
^ iffuable: and of the fame opinion were the other Judges [ahfenU 

Ettis) } and therefore judgment was given for the defendant. 

(d) Cro. Jac. 221. 

r 613 

Cafe 47. * Wilfon againji Ducket. 

By thecommon >^RESPASS FOR THE TAKING OF Hrt CORN. The defendant 
cwld ^ pleads not guilty to all but three hundred and fixty fheaves 
not bediitrained made into ffacks, which the defendant diftrained for rent and fer- 
forrent. vices in arrear due to him. The plaintiff demurs, For that they 
S C. i.Freem be diftrained in fheaves: a diftrefs of them is lawful 

»*02.* * damage feafanty or in a cart for rent, but not here. 

l8« 

^ Jones, Serjeant. It is naught, becaufe nothing is to be diftrain- 

2. Hen. 4. ed but what may be known and returned in the fame condition as 
pi. 15. when taken; and therefore a repLvin will not lie of money out 

»i. Htn. 5. (jf a jjag Qj. cheft; and in this cafe the corn cannot be returned in 
**. jsiw. 4. condition, becaufe a great deal may be loft in the carrying 

pi- JO. * of it home. 

R^^AbrtVey. And of that opinion was all the Court {a). 

Prue. Cb. 7, 8. 2. Vem. 129. iji. Comyns, 204. 10. Mod. 265. 12 . Mod. 216. 397. 658* 

6(a« Stn. 717. 851. 1040. 1272. Fort. 361. %, Bac. Abr. ic8. 

(«J But now by 2. IJ'ill. & Mary, ** a dSftrerj, until the fame (hall be re. 
c. 5. f. 3. “ Any pel Ton having rent in “ plevied, upon fucli fecurity at de* 
arrear and due, upon any demilb, ** feribed in the a£l t and in default of 
f* Itufyi or eontraft, wharfoever, may '* replevying the fame, &c. tli« fanis 
** feiao and fecure any Iheav^t or cocka *' may be fold ; fo as fuch corn, grain, 
of corn, or com loofeor it| the Araw, ** or hay, be not removed to the damage 
f ** or^bay lying or being in any barn or of the owner out of the place where 
**jtt»Miry, or Upon any hovel, Aack, or “ the fame fliall be found, and ftiaed } 
*'jKcdc,orotherwife upon'any,partcf ths but be kept > there (as Impounded) 
HBand or ground charged with fuch “ until the fame Ihail be replevied, or 
** rent, and 'to lock up 6r detain the ** fold in default of replevying the fan^ 
fame in the plnse where the fame within the time mentiened." 


• 161 ] 
Caft 47* 

By the common 
taw eerH in 
Ihuwti could 
not bediitrained 
for rent. 

S. C. 1. Freem. 
aoz. 

18. ffm.g. 

4 - 

a. Htii. 4. 
ph 15- 

SI. Htn', 5. 
pi. 14. 

«a. SJw. 4. 
pi- JO. 

Co. lat. 4?. 
BoB* Abr. 667. 

Brec. Cb. 7,8. 

6 iz. Stn.717. 


(«J But now by z. Mary, 

c. J. f. 3. Any pel fon having rent in 
ari^r and due, upon any demiA, 
f* isnCoi or eontraft, wharfoever, may 
** feiSe and fecurc any iheavpt or cocka 
of corn, or com loofeor it| the Araw, 
f ** or^bay lying or being in any barn or 
*♦ eWwry, or Upon any hovel, Aack, or 
*'jKc 3 c,or otherwife upon' any,part of the 
HBand or ground charged with fuch 
** rent, and 'to lock up 6r detain the 
fame in the idace where the fame 
** ihallbe found, for or in the nature of 
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Curtis agalnft Bourn. Cafc^A. y' 

iN WASTE, one tenant in common brings an action of wafte Tenant in coia. 
alone. ^ 

The queftion, upon the pleadings, was, Whether he 
not have joined with his companion? q ^ 


ScROGGS, Serjeant, for an authority that they fhould join in 
this a<^ion, cited 2. Roll, Abr, 825. pi. ii. where it is laid, that 
if a reverfion be granted to two, and the heirs of one of them, Co. Lit. 197. b., 
’ yet they muft join in an action of wafte. Cro. Eiiz. 357, 

. _ YeW. 161. 

Pemberton, Serjeant, anfwered, That Rolls cited that cafe la. Mod. 86. 
in his Abridgment out of the i. Inji. 53. which feemed to be the 96- 3 o»* ®S7* 
opinion of Lord Coke, grounded upon the authorities there 34 ** 

cited in the margin, which he faid did not warrant any fuch opi- J.^com. Die, 
nion. The difference upon the Books is. Where one tenant in ,1. 
common demands an intirety, the writ lhall abate; and therefore 
in the cafe of Hill v. Hart, where the plaintiff had only a third 
part of a reverAon in conunon, it was held that he Aiould not have 
an adtion of wafte alone, becaufe it would be very inconvenient * f 52 1 
that the third part Ihould be delivered in execution. * It is ** *• 

true, they (hall join in the perfonalty, where damages are to be re¬ 
covered, but they lhall always fever in the realty; and therefore in 
this cafe, wajfe, being a mixta£tion, and favouring of the realty, 
that being the more worthy, draws over the perfonalty with it, and 
therefore the action by one alone is good •, but if they had made a 
leafe for year', then they^ Ihould have joined in an aftion of wafte. 

And of that opinion W’as the whole Court. 


Anonymous. 


' Cafe 49. 


queftion was. Whether tout tcjnps frijl is a good plea, 
after a general imparlance ? 

It was infilled for the plaintiff. That this plea w'as repugnant, 
becaufe the imparhmee proves the contrary. It is true, mat in 
an adlion of debt upon a bond, fuch piea is good after an impar¬ 
lance, becaufe it is to fave the penalty j and it is held in Dyer, 
300. b. that uticore priji alone, without faying tout temps, in 
^fuch cafe is good j though Leonard, the cujlos brevium, who 
was a learned man, was there of another opinionT But when a 
Angle duty is demanded, and the party is entitled to damages for 
non-payment, in fuch c^e the plea of tout temps' priji is not good. 


ed after impar¬ 
lance. 

Cro. Jac. 617. 
contra, 

z. Show. 319. 
Z. Sid, 365. 

I. Barne., 149. 
a. Barnes, i8f« 

346. 

I o. b^xl. 137. 
x8a. 

II. JVfod. 2. 4; 


And though it was objedled, that the difterence is, that the de- 
fendant after imparlance fhould not plead any thing contrary to tha pV,c. 
matter in the declaration to which he had imparled ; as baftardy *39, 241. 
to an action brought by an heir, &c,; yet the Court were all s* Com. Dif. , 
of opinion, that the plea was not good, becaufe it is inconfiilent '* * 

with the imparlance; for petit iicentiam interloqucndi, is no more 
in Englijh, than for the defendant to fay, I will take time and re- - 

fohie %vhat to do j which is contrary to being always ready, ' Cjom.Pr«,i5ji 

E3 HILARY 
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• Stubbins againji Bird and Others. 5®* 

I N AN ACTiQ*i OF TROVER AND CONVERSION, the plaintiiF 
declared for Ibking fix hundred load of ore. 

The defendant pleads, That the plaintifF never had any thing in 
the faid fix hundred load of ore, nijiconjun£iim etpra indivifo^witix dan/flull athiai 
two Others; and fo concludes in abatement. eleaion have it 

The plaintifF replies, That J. S. was feifed in fee of a clofe, in in ahaum»>a, 
which this ore was digged j and being fo feifed, he died j after whofe 
death the laid clofe defeended to A and B. his two daughters and s*. c, j. 
co-heirs; and that the plaintiff married one of them, and the 214. v 

ocher was alfo married: andfo the plaintifF and the odier hufband \ 

and their wives were feifed in right of their faid wives of this ** 
ejofe: That afterwards, and before the adlion brought, two ie*» ’ 

thoufand loads of lead ore were digged out of the faid cTofe, andf i.*Sh«w. 4.' I 

laid there in heaps; and then a partition was made by deed of the 8. Mod. 4^. £ 
faid dofe and the ore, and one tlioufand loads were allotted to one 

ipa. ■ 

IX. Mod. 503. Cilb. Eq. Rep. 251, 952, Ld, Ray. izt. 337, 593.694,817* ioy8« 

I. Rac. Abr. 15. 4. Bac. Ahr. 50. 

£ 4 filler 
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fitter and her hufband, and the other thoufand loads were allotted 
to the plaintiff per quod he became folus poffejjionat. of fhe faid 
AMS Oth«ks. thoufand loads ip fcveralty; and being fo poffefled, the defen-. 

* dant found fix hundred loads, parcel of the faid onethouilindlc^ds^ 
and converted it; absque hoc that the plaintiff had any thing 
after the partition conjundim with any other perfon. 

The defendant rejoins, That at the time of the converflon the 
plaintiff had nothing but conjun£lim with the other, as before. 

The plaintiff demurred, For that the defendant ought to have 
iroverfed the partition; for though the pofTeflion was joint, the 
partition had made it feveral, by which the joint poffelfion * was 
confeffed and avoided, and therefore the traverfe good ; like the 
rule laid down in Hob. 104. in Digby v. Flizherbert, Trefpafs 
tali diey the defendant confeffes it, but pleads a releafe of all ac¬ 
tions, and traverfeth all trefpaffes after j fo here the plaintiff hath 
traverfed the joint poffeffion after the partition.^— Secondly, 
The r^oinder is a departure from the plea, which is, that the 
plaiiitin never had any thing but jointly with others; and the 
rejoinder is, that at the time of the converfion he was jointly pof, 
felled ; which is a manifeft difference in point of time, and fuch 
ps^ys'ill make a departure : 33. Hen. 14. Bro. “ Departurcy* 28.13. 

*. HoU. Rep. Hopkins, Serjeanty for the defendanty argued. That the re¬ 
po. plication was not good; for the plaintiff therein had alledged a 

3®9* partition by deed, and doth not fay, htc in curia prolata. And in 

* all cafes where a man pleads a deed by which he makes himfelf 
cither party or privyy he mutt produce it in court: as where the 
defendant juftifies in trefpafs, that, before the plaintiff had any 
thing, one Purifie was feifed in fee of the place where, &c. and 
by indenture, &c. demifed it to Corhety excepting the wood, &c. 
HABENDUM for the life of Anny and covenanted quod licitum foret 
for the faid Corbet to take houfe-bote, &c. that ht^^fiigned his in-, 
tereft to Anny and that the defendant, as her fefvant, took the 
trees: and upon demurrer the plea was held naught, becaufe 
(though a fervant) having juftified by force of a covenant, he did 
not fhew the indenture. Cro. Jac. 291. Purifie v. Grimesy and 
Bellamy's Cafcy 6. Co. 38. If a thing will pais without a deed, 
yet if the party plead a deed, and m;^e a title thereby, he mutt 
come with a profert htc in curia (fl).— Secondly, As to the 
objection, that there was a departurcy he argued to the contrary: 
for the defendant in his rejoinder infifts only on that which was 
moff material; and the plaintiff in his replication had given hitn 
pccafion thus to rejoin ; and though he had left out fomeof the 
time mentioned in the bar, yet tliat would not hurt the pleadings, 

- becaufe afair ilTue was tendered j for if at the time of the conver¬ 
fion h« was jointly feifeds he could not be entitled to the aittion 
alone. 


•[64! 
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North, Chief JuJiice^in the Trinity Term following, delivered 
Ae opinion of ttie Court, That the plea was good in bar^ though 
pleaded in abatement^ and the * defendant hath election to plead Otuik«, 
either in bar or in abatement. The nature of a plea in abatement ^ p , . 
is to intitle the plaintiff to a better writ j but here the defendant *• J 
fhcAVS, that the plaintiff hath no caufe of a£lion, and fo it fhall be Comyiu, 157, 
taken to be in bar : and it hath been cxprefsly rrfolvcd, that where 37 1* 
the plea is in abatement^ if it be of neceffity that the defendant muft ,o'*Mod.^oS 
difclofe matter of bat-, he lhall have his eleftion to take it either j/pwr. Wma, 
*by way of bar or abatement. 2. Roll. Rep. 64. Salbil v. Shilton. 349. 370. 

So where wafte was brought in the tenet, the tenant pleads a 816. 
furrender to the leffor, and demands judgment if he fhould be 33 V* 

charged in the tenet, becaufe it fhould have been in the j 3 +*>S 4 ** 
and this was held a good plea. 10. Men. 7, pi. ii. 

Whereupon judgment was given for the defendant ; the 
Chief Justice at firft doubting about the departure, and advilbd 
the plaintiff to waive his demurrer, and to take iffue upon payment 
' pf polls. 


Daws againft Harrifon. 

•T^HE plaintiff entitles himfelf as adminiftrator to Dawr j 
and fhews, that adminiflration was granted to him by the 
OFFICIAL of the Bijhop of Carlijle, but did not alledge him to be 
lod ijlius ordinarius. 

Jones, demurred to the declaration, Becaufe it did not 

appear that the official had any jurifji^lion. PI. Can. 277. a. 
31. Hen. 6, pi. 13. Fitz. judg. 35. 22. Hen. 6. pi. 52. 
56. Hen. 6. pi. 32, 33. 

Sednon allocatur', for the whole Court were of opinion, 
that the declaration was good, and that Rft fhall be intended to 
have jurifdidion} but if it had been in the cafe of a peculiar, 
|t cannot be intended that they haye any authority, uniefs fet 
forth : and fo judgment was given for the plaintiff. 


a. 


Mafon againft Casfar. 


Cafe 51, 

Adminiftratioa 
ple^ded^andnot 
loci ifiius orii^ 
netrius, good. 

Cro, Jac. 

Palm. 97. , 

Sid. 3ZZ. 
Comync, 17. 

8. Mod. 244. 
la. Mod. XI* 
27a. 

10. Mod. too. 

3 » 5 - • 443 - 317 * 
X. Barnes, 14a. 
I. Peer. Wini, 
43. 767, 

Stra. 871,. 

Bac. Al>r. 441^ 

Cafe 52, 


*T^RESPASS FOR pulling down of hedges. The defen- Commonerinay 
dant pleads, that he had right of common in the place where, hedges 

iic, and that the hedges were made upon his commoll, fo that he 
could not in ed parte enjoy his common in tarn ampio modo, 

,and fo juflifies t{ie pulling them down j and they vyere at iflue, ^toU. Abr, 
whether the defendant could enjoy the common in turn ample 
mode, l^c. ; and there was a vcr'di£l for the * defendant: and ^®*’''*-**** 
judgment being flayed till moved on the other fide, * f 66 J ■ 

• _ " ■ '1;: ‘ ’ a. Inft. 88. 

Bridg, 10. a. Lem. xoi. 3. Inlt. i6z. 204. 10. Mod. ,S<;. Gilb. Eq. Rep. 183, C01471M1, 

3^1. I. Vein. 32. 358, 45^. a. Vern, 103. 301. 356. 575. a. Term Rep- 391. 

ScaOGCS;| 
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, a(Af9« ScRoocs, Serjeant^ moved in arreft of judgment, Becaufe the 
plea was ill, and the iillie frivolous ; for it is impoffible that he 
C4t«AB. (houjd have common where the hedges are ; and therefore the 
j. Co, loo, defendant ought to have brought an a<H;ion upon the cafe, or a 
c permittat. He cannot abate the hedges, though he might 
have pulled down fo much as might have opened a way to his 
common. 7 he lord hath an mtereft in the foil, and a commoner 
hatli no authority to do anything but to enter and put in his beafts^ 
and not to throw down quick~fet hedges, for that is a fiielter to his 
beails. , 

Stlaft. $8. But THE Court were of opinion, that the defendant might 
abate the hedges, for thereby he did not meddle with the foil, but 
only pulled down the eredtion j and the Year-Book of 
29. Edw. 3./'/. 6. was expiefs in this point. Fide 17. Hen. 7. 
pi. 10. it. Hen. 7. pi. 8. 33. ficn. 6. pi 31. 2. AJf. 12, 

And nothing was faid concerning the pica, and fo the defendant had 
Judgment (<^). 

I 

(a) In the cafe of Rex v. Wyviland commoners for a riot in pulling down 
Others, Michaelmas Teim 13. Geo. 2. fences. Not* to tke Fovara £di« 
an information was granted agamft tion. 


Cafe 53. Hocket and his Wife agalnfi Stiddolph and his Wife. 

AnaAionby -iN AN ACTrON OF ASSAULT AND BATTFRY brought by the 
^^/oraffanlt plaintiff and his wife againft the defendant and his wife, 
tod batter), IS the jury find 7a W the beating of thd plaintiff's wife only, that 
cored by a ver. the defendants arc guilty, and timad teftduum they find for the 
dia finding the defendants, 
battery on the 

wife only. ScROGGS, Serjeant, moved in arreft of judgment. That the 

S. C. V. Vent, declaration is not good,J)ecaufe the hufband joins with the wife(a), 
3 * 8 * which he ought not #b do, upon his own mewing j for as to the 
5 . c. t. Vent, battery made upon him, he ought to have brought his adion alone 3 
M *rch, 134. finding of the juiy will not help the declaration, which is 

t. Roll. Abr, ill in fubftance.—And thereupon judgment was ftayed. 

' I ■ 

t Lev. 3. being moved again the next Term, thf Court were all of 

a. Lev. loi. opinion, that the declaration was cured by the verdidt} and fa 
8.Mod. 3,16. judgment was giiitnfor the plaintiff. 

49. aoo. 2 z6. 

•40.341. 10. Mod. 145 184. aio. z»9. 300. 11. Mod. 164. 273. 11. Mod. 13. 207.246. 
364. $10. Fitzg. 174. £75. Stra. Cj 279 726. 973. 077. 1006. loii. 1094 Ld. Ray.^ 
669. lost. 1050. 1061. 1208. 5. Cotni Dig. Pkader" (C 87). 3. lerm Rep. 627. 

(«) See Drury w. Dennis, Yelveiton, 106. i. Brownl. *09, i, Sid. 376. 


Goodwin 
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• Goodwin &c, againfi Butcher. 

N INFORMATION was brought Upon the ftatuteof 32. Hen, 8, 
^ c. 9. made againft buying pretended titlrs, which gives 
a forfeiture of the value of the land purchafed> unlefs the feller 
was in pofTeflion within a year before the fale. * 

Barrell, Serjeant, after verdift for the plaintii!^ moved in 
arreft of judgment, Becaufe the information had fet forth the right 
of thefe lands purchafed to be iij, y, S. and that the fon of y, JVi 
had conveyed them by general words, as defcending from his fa¬ 
ther} which title,of the fon the defendant bought} whereas if 
in truth the title was in y. S. then nothing defcended from the 
father to the fon, and fo the defendant bought nothing. 

Sed non allocatur } for if fuch conllru£tion fhould be allowed, 
there could be no buying of a pretended title within the ilatute, 
unlefs it was a good title : but when it is faid, as here, that the 
defendant entered and claimed colore of that grant or conveyance 
<t^hich was void, yet it is within the ilatute.—So the plaint had 
)us judgment. 

Wine againfi Rill^r and Others. 


c 

Cafe 54. 


Buying a ptf, 
tondetf title« 
Co. Ut. 369. 
t. Leoo. 

Moor, % 6 $t 
Goldr.xo1.4si 
4. Co. sfi. 
a. Anderf. Sf* 
10. Mod. ai},. 
4. Com, Dife 
aoa. 


Cafe 55. 


'T'RESPASS AGAINST FIVE, ^are claufum fregerunt, andlnuefpaft 
took fiih out of the plaintiff’s feveral and free fifhery. Four fte 

of them pleaded not guilty } and the fifth jujiified. For that one of 
the other defendants is leifed in fee of a clofe adjoining to the of ^ 

plaintiff’s clofe} and that he and all thofe, &c. have had the foie defendants mq 
and feparate fifhing in the river which runs by the faid clofes, with pi“d propert} 
liberty to enter into the plaintiff’s clofe, to beat the water for 
the better carrying on of the fifhing } and that he, as fervant to “ 
the other defendant, and by his command, did enter} and fo jufti- mand, mtd ti» 
fied the taking} absque hoc that he is guilty al/ter vel alio modo. verfedwrighiq 
The plaintiff replies. That he did enter de injuria fua propria } 

ABSQUE HOC that the defendant’s mafter hath the foie filing. dJcbffatLi^ 
The defendant demurs. 

Newdiqate, Serjeant, argued for the defendant. That the 
juftification is good} for when he had made a * local juflification, ptofrii, 
ne muft traverfe both before and after, as he has done in this cafe. * T 

S£CoNoi,Y, The plaintiff’s replication is ill, for he ought not ** 
to have waived the defendant’s traverfe, and force him to accept Cm. rac. ^ 
pf another from him} b.epaufe the firft is material to the pldntiff’s 37 ^ 
tide, and he is bound up to it, Hob. 104. — [Thirdly, There was ^ 
ro occafion of a traverfe in the replication} for where a fervant is * 
defendant, de injuria fua propria is good, with a ti^verfe gf the 
command. 

Baldwin, Serjeant, §n the plaintiffs fide, held the defendant’s 
^ iiRmaterial} for having anfwered the declaration 
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Wiyt fully, in aliedgiiig a right to the foie fiihtng, and an entry into the 
plaintiff's clofe, it is iiiAgnificant afterwards to traverfe thjit he is 
AMD Oth*ks. alio medo. Then the matter of the ‘plea is not 

* good, becaufo the defendant jufliAes by a command from one of 
me other defendants, who have all pleaded not guilty; and they, 
muft be guilty if th^ did command him, for a command will 
make a man a trefpauer. 

The Court were all of opinion, that judgment Ihould be 
given for the plaintiff: for as to the laft thing mentioned, which 
was the matter of the plea, they held it to be well enough ; for 
* the fervant ftiall not be ouAed of the advantage which the law 

Cirttr *40 ” pleading his mafter’s command {a) —^Then as to 

i.*Lev.**4i. replication it is good, and the plea is naught, with the traverfe ; 
4!Bac. Abr.*79. for where the juftiAcation goes to a time and place not alledged 
by the plaintiff, there muft be a traverfe of both.—In this cafe, 
the defendant ought to have traverfed the plaintiff’s free>Afhing, as 
alledged by him in his declaration; which he having omitted, the 
plea for that reafon alfo is ill. ' 

And fo judgment was given for the plaintiff. 

Mires v, Sdebay, poft. a44. 
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JuJlices. 


^ Lee agalnjt Brown. 

I N A SPECIAL VERDICT IN EJECTMENT t The Cafe was this, 
vi%. There were lands which re vera were not parcel of a 
manor, and yet were reputed as parcel. A grant is made of 
them nor and of all lands reputed parcel thereof. 

The queftion was, Whether by this grant and by thefe general 
words thofe lands would pafs which were not parcel of the manor ? 

North, Chief JuJiice^ now delivered the opinion of the Court, 
That thofe lands would pafs; and they grounded their opinions 
upon two authorities in Coke's Entries. foU 330. 384. T^he King v. 
Ind/er and Wilkins. If the jury had found that the lands in quef- 
tion had been reputed parcel of the manor, it would not have pafi'ed, 
had they found no more ; becaufe the reputation fo found might be 
intended a reputation for a fmall time, fo reputed by a few, or by 
fuch as were ignorant and unfkilful. But in this cafe it is found 
that not only the lands were reputed parcel, but die reafon why 
they were reputed parcel i for the jury have found that they were 
formerly parcel of the manor, and after the diviiion they were 
again united in the pofleffion of him who had the manor, which, 
being alio copyhold, have fince been demifed by copy of. court-roll 

together 
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Cafe 57. 
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Needier with the manor i and thefe were all great marks of repU* 
tation. 

And therefore judgment was given that the lands did well pafs« 


Common reco- 
veriesi how to 
be pleaded. 


WakcAian again ft Black wel. 

^UARE IMPEOIT. The cafe was, The plaintiff entitled 
himfelf to an advowfon by a tetovery fuffered by tenant in 
tail; in pleading of which recovery he alledgcs two to be tenan& 
•* to the pracipey out doth not (hew how they came to be fo, or 
Hob. zdx. what conveyance was made to them, by which it may appear that 
to! Mod. 45. they were tenants to the pracipe. — And after fearch of prece- 
1x4. dents as to the form of pleading of common recoveries, the 

l.utw. »^49. Court ihdined that it was not well pleaded, but delivered no 
judgment. 

(3 A 8), Cowp. 


346 -. 149 >-. 


Cafe 58. 


’Searl a^ainft Bunion, 


Inajoftification rj-'R'EgpASS FOR/taking ,oV His caJttlE —The defendant 
tic cffiniTrr /rt- *" *hat he was poilbiTed of Blacicacre pro Urmhto di~ 

famt, it fofii' ver/frufrt <itihorum adtunc et adhuc ventur, j and being fo pofTclIed 
— ** the plaintiff’s cattle were doing damage, and he diftrained them 
damage feafanty ibidem', and fo juftifits the taking, &c. 

The plaintiff demurs j and affigns fpecially for caufe, That the 
defendant did not fet forth particularly the commencement of the 
term of years, but only that he was poflelTcd of an acre for a term 
of years te come; and regularly where a man makes a title to a 
A& i.Freem. particular eftate, in pleadm|f he muft lliew a paiticular time of 
^ C. 3. Salk. commencement of his title, that the plaintiff may reply to it. 

North, Chief JuJikty and the whole Court, held that 
tlie^Bljd was good, upon this diffetence: Where the plaintiff 
brings an aftion for the land or doing of a trcfpafs upon the land, 
he is fuppofed to be in poffeflion; but if he willjuftify by virtue 
of afiy particular eftate, he muft fhew the commencement of 
that eftate; and then furh pleading as here will not be good, 
"»"ModL*ai9. when the matter is collateral to the title of the land, and for 
xft. Mod. 509. anything which appears in the declaration the title may not come 
^ laitv. 1497. in queftion, fuch a juftification as this will be good [a). In this 
'tS*ki*v**-** plaintiff will reply; it is like the 

134. SiH'^pxj. inducements to aftions, which do not require fuch 

ix30. Salk. 643. X. Wilf. s6j. 3. WilL ai. 65. S' Com. Dig, “Pleadei” (C 41). (£ 19). 
f} M x^* Morgan'! Precedents, 638. 3. Term Rep. 147. 766. 
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eertainty a& U neceiTary in other cafes. ♦ So where an a^lidnl# l*a**"i 

Wrought f<rf a nufance, and he entitles himfelf gene^y hy faying 

he is peffejjknat, pro termifio annorum^ it is well enough, uia he _ 

need not to fet forth particularly die commencement, occaufe he 

doth not make t/V/r his cafe. Crow Ouv 

For this rcafon judgment was given for the defendant* 

^ Crofier againji Tomlinfon, Executor. 

tN aU action on the case the plaintiff declared, that the 

defendant’s teflator being in his life-time, viz. fuch a day, 
indebted to the plaintiff in the fum of twenty pounds for fo much 
money before that time to his ufe had and received, did affume and 
promife to pay the fame when he Hiould be thereunto required; and 
that the teftator did not in his life-time, nor the defendant fince his 
death, pay the money, though he was thereunto required. The 
defendant pleads, that die teff^ator did not at any time within fix 
years make fuch promife. The plaintiff* replies, that he was 
an infant at the time of the prcmiife made, and that he came not to 
full age till the year 1672, and that within flx years after he attained 
the age of one-and-twenty years he brought this afdon, and fo takes 
advantage of the provifo in the ftatute ot Limitations, ai. fac. i. 
c. 16. that the plaintiff lhall have fix years after the difability, by 
infancy, coverture, &c. is removed.—'Lhe defendant demurred. 

By Rigby, Serjeant. The reafon of his demurrer was, Becauie 
in the fald provifo aiffions on the cafe on ajfumpfit are omitted. 

This aft was made for quieting of eftates and avoiding of fuife, 
as appears by the preamble, and therefore fliall be taken ftriftly: 
there is an enumeration of feveral aftions in the provifo, and diis is 
cafus omijfus^ and fo no benefit can be taken of the provifo. 

In a writ of error upon a j udgment brought 4. Car. 1. in the court of 
Wittdfor^ the Judges held, that an aftion on the cafe for flaiideringof 
a man’s title is out ofthis aft ffl), becaufefuch an aftion was rare, 
and not brought without fpecial damages. But Hyde, Chief 
doubted, i. Cro. 141. The law-makers could not omit 
this cafe unadvifedly, becaufe it is within thofe forts of aftions 
enumerated by this aft. This promife was made to the plaintiff 
when he was but a day old, and it would be very hard now, after fo 
man y years, to charge the executor. 

But Turner, Serjeant, argued. That though an 
ajfumpfit is not within the exprefs wmrds of the provifo, yet it is 
within the Intent and meaning thereof; and fo the rule is taken in 
Bewfagt*s Cafe {!>), quandoverbafiatuti funt fpecialsa,ratio autem_ 

(a) Cro. Car. 163. 5x3. 53$. Debt grounded upon any contraA. Cro. Car* 

Rppn cfcape U ofit of the lUtute, 1. 513. Hut. X09.— iVWr /e x^aFovaTK 

Siod. 37; but an aftion for efcape ia Eoition. 
llpt, Sid. 305. fo debt for not (p) to, Co. xoi. 
liKtiog out of tithea ; for tbefe are not 
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gmeralis, J^etutum intelligendum tjl generaliter. And this is 2 
ftatute which gives a gener^ remedy; and the mifchief to fee 
infant is as great in fuch actions of indebitatus ajfumpjit as other 
afiionsi and therefoje it is but reafonable to intend, that the 
parliament, which hath faved their rights in debts, trovers, &c< 
intended hkewife, that they fliould not be barred in an indebitatus 
affiimpjit. In the cafe of Smith v. ColJhil[a) debt was brought 
upon a bond ; the defendant there pleaded the Aatute of the 
5. Edw. 6. c. 16. of Selling of Offices ; the words of which are, 
“ That every bond to be given, for money or profit, for any office^ 
“ or deputation of any office mentioned in the ftatute, fhall be void 
“ againft the maker.” In that cafe the bond was given to procure 
a grant of the office, and alfo to cxercife the fame. Now though 
this was not within the exprefs words of the ftatute, yet the bond 
was held void ; and if it ftiould be otherwife, the nufehiefs which 
the ftatute intended to remedy would ftill continue ; and there¬ 
fore the intent of the law-makers in fuch cafes is to be regarded: 
for which reafon, if aftions of Indebitatus affumpjit are within the, 
fame mifchief with other adions thcicin mentioned, fuch alfo 
ought to be conftrued to be within the fame remedy. But he 
took the cafe of Swain v. Stephens ((/) to rule this cafe at bar $ 
in which cafe this very ftatute was pleaded to an adtion of trover j 
and the plaintiff replied, that he was beyond fea: and upon a 
demurrer to the replication, the Court held trover to be within 
the ftatute, it being named in the paragraph of limitation of 
perfonal aiftions, which diredls it to be brought within the time 
therein limited ; that is to fay, all adfcions on the cafe within fix 
yews ; and then enumerates feveral other adlions, amongft which 
trover is omitted ; yet the Court were then of opinion, that ti'ovcr 
is implied in thofe general words. 

And of that opinion was the Chief Justice, and \V rNDHAM 
andAxKYNS, 'Jttiiices^ that upon the whole fiamccfthe adt it 
was ftrong againlt ih» defendant j for it would be veiy ftrange 
that the plaintiff in this cafe might bring an action of debt^ and 
not an indebitatus ajpimpjit. * When tlie fcope of an adt appears 
to be in a general Tenfe, the law looks to the meaning, and is to 
be extended to particular cafes within the fame reafon; and 
therefore they were of opinion, that adtions of trcfpafs. mentioned 
in the ftatute are comprehenfive of this adtion, bucaufe it is a 
trcfpafs upon the cafe; and the words of the piovifo lave the 
infant’s right in adtions of trefpafs. And theiefore, though there 
are not particular words in the enadling claufe which relate to this 
adlion, yet this provifo reftrains thefeverity of that claufe, and 
reftores the common law, and fo is to be taken favourably ; and 
this adtion being within the fame reafon with other ai^ions thcreiit 
mentioned ought alfo to be within the lame remedy. 

But Ellis, JuJiice^ doubted, whether adtions of trefpafs could 
comprehend adtions on the cafe ; and that when the parliament 

(«) 1. And. 55. (b) Cro. Car. 245. 


had 
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fcaid'enumerated aflions of trefpafs, trover, cafe for words, &c. 

If they had intended this adtion, they would have named it. He 

laid, he was for reftoring the common law as much as he could, V 

hut doubted much whether this provifo did help plaintiff. 

But judgment was given for the plaintiff. 


Dodlor Samways againji Eldfly. 

•^OVENANT. The plaintiff declares, That by indenture 
^ made between him and the defendant, reciting, that there were 
divers controverfies between them, as well concerning the right, 
title, and occupation of tithes arifing and renewing upon the free¬ 
hold of the defendant in T. and upon other lands held by the de¬ 
fendant, by a Icafe for years from the plaintiff, under the annual 
rent of, &c. and concerning the arrears of rent due upon that 
demife, as concerning other matters; for the determination thereof^ 
• the faid parties did by the faid indenture bind themfelves, in con- 
ilderatlon of twelve-pence given to each other, to obferve the ar¬ 
bitration of an arbitrator, indifferently to be chofen between them, 
to arbitrate, order, and judge between them de et fuper pramijfts } 
and the plaintiff and defendant mutually covenanted to do feveral 
other matters; That the arbitrator did thereupon afterwards award, 
and the defendant did covenant with the plaintiff, that in confi- 
deration of the plaintiff’s fealing and delivering (at the defen¬ 
dant's * requeft) one part of a leafe for years (to the award an¬ 
nexed) for the rent therein referved, that the defendant fhoulJ 
pay fo much money for the tithes : That it was alfo awarded by 
the faid arbitrator, and the defendant did covenant, that he would 
be accountable to the plaintiff for all fuch arrears of rent, 
tithes, and compofition-money for tithes, as ftiould be arifing and 
renewing upon the faid land, &c. according to fuch a value per 
annum^ whereof the defendant could not lawfully di(charge him- 
felf. And the plaintiff avers, that he hath obferved all tlie cove¬ 
nants on his part, and that the defendant hath not obferved all the 
covenants on his part j and affigns for breach, that he hath not ac¬ 
counted with him for all arrears of tithes, and compofition-money 
for tithes arifing upon the lands in, 5 cc. and that he hath requelted 
him to account, which he hath refufed. 

The defendant pleads aSlionon : for he fays, that it Is true, there 
was fuch an indenture as in the declaration is fet fcfrth, and fuch 
a covenant to be accountably as the plaintiff hath declared ; but 
faith, in eadem indenturd agi'eatum fuit ulterius et provifum, that 
the plaintiff Ihould allow and difeount upon the account, all fums 
' of money for parfon’s dinners, at the requeft of the plaintiff, and 
for his concerns laid out and dilburfed by the defendant, and fuch 
other fums which he had diredlion to lay out i and that fuch a day 
paratus fuit et obtulit fe et adhuc paratus tji^ to account for all 
arrears of rent, &c. if the plaintiff-would difeount, fitc.: That fuch 
a day the plaintiff would not, and often after refufed, and yet doth 
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refufe, to allow upon fuch account all fuch fums of money as the 
<l«-*fcndant, at the requeft an.l for the concerns of the plaintiF, ha<j 
laid out; and this he is ready to verify. And then he avers, that 
after, kc. on fuch a day, he did expend feveral fums of money foi 
the p! intifl> which were jud and reafonable to be allowed by the 
plaintiff*upon account made by him. ■ 

To this plea the plaintiff demurred, and the defendant joined if| 
demurrer. 

Turner, Serjeant^ for the plaintiff'. This was a bad pl*a j 
for it is a rule in all law-books, that every plea ought to anfwer 
the matter whif h is charged upon the d"fendant in the declaration; 
which is not done here, ♦ becaufe the defendant doth neither aver 
that he did account, or cotif fs and avoid, or traverfe it, which he 
ought to do after the plaintiff had allcdged a requeft to account, and 
a rWufd. It !s an abrolutc covenant, which charges him to be ac- 
cruntable, and not conditional, “if the plaintiff" would allow parfon’s 
“ dinners, &c.for it is impoffible that the plaintiff* can make 
anv fuch allowance till the defendant hath accounted ; for how can 
there be a difcounting without an account? Ifthe plaintiff had told 
him before the account, that he would not allow anything upon the 
account, th'S would not have been prejudicial to bar him of his 
ai^iop, fo as it had been before the requeft.: for if a man make a 
feoffment in fee, upon condition that if the fooffor pay a hundred 
pounds at Aftchaelmns the feoffment fhall be void, and before 
Michaelmas the feoffee tells him that he will not receive the 
money at that time, this fhall not prejudice him, becaufe it is no 
refufl’.l in law. The defendant in this cafe is to do the firft adl, 
v'i%. to account; and when that is negleiled by him, it fhall never 
prejudice him who is to do a fubfeqiient a<ft. 5. Co. ig, 20, 
Higginhottonis Cafe ; and the cafe of Hallin v. Lamb^ 5. Co. 22, 
23. One covenants to make an eftate in fee at the cofts of the 
covenantee ; the covenantor is to do the firft asFI, v'i%. to let him 
know what conveyance be will make. The hke cafe was in this 
court, between Twyford and Buckly^ upon an indenture of cove¬ 
nants, wherein one of the parties did covenant to make a leafe 
f-e » c«m covenantee, and for two other lives as he fhould 

Dig. iit. “Con- 3tid the covenantor was to give poff'eflion. The breach 

•* ditioo'* (H}. afligned was, that the defendant had hot made livery and feifui; 

and upon performance pleaded the plaintiff did demur; and upon 
reat debate it was refolved, that the covenant was not broken, 
ecaufe the plaintiff had not performed that which was firft to be 
done on his part, viz. to name the lives. It may be oMectei^ 
that thefe covenants have a relation one to the other, an 1 fo non- 
« performance of the one may be pleaded in bar to the other. But 

(^•54^ to that he anfwered, they are diftinil and mutual covenants, and 

’ there may be feverad ailions brought againft each other. The 

^cafe of ff'dre v. Chappel (a) comes up to this point, ff'drt was 
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|0 mfe five hundred foldiers, and bring then\, to fuch a port, and Da. SAM#Af|| 
Chappel was to find (hipping; for which he fued upon the covenant, 
though die other had not raifed the foldiers; for that can be only ^ 

alledged in mitigation of damages, and is no ♦ excuie for the * [ y6 ] 
tdefendant: and it was adjudged, that this was not a condition 
precedent, but diftindt and mutual covenants, upon which feveral 
adlions might be brought. This cannot be a condition precedent; 
for the defendant pleads, et ulterius agreaturn et provifum ejl 
^that the plaintiff fhall difeount and re-imburfe the defendant; 
and here the words provifum eji doth not make a condition but a 
.covenant. 27. Hen.%. pi 14, 15. Bro, “ Condition^ "j .—^There 
is another fault in the plea; for the defendant avers, that the 
plaintiff hath not reimburfed him feveral Aims of money, which 
IS altogether incertain, for it doth not appear what is due. 
a8. Hen. 8. Dyer^ 28. 9. Edw. if.pl. 16. la. Hen. B.pl. 6. a. 

But Seys, Serjeanty argued for the defendant^ that he need not 
• traverfc the account. As to the firft objeftion made, that thd plea 
is not good, becaufe it doth not anfwer the declaration, the rule as 
to that purpofe is pnerally good ; but then the plaintiff muft tell 
all his cafe; which if he omit, he muft then give the defendant 
leave to tell where his (Hniifion is. Sometimes a thing which 
belongs properly to another may be pleaded in bar or difeharge, 
togavoid circuity of adtions ; as one covenant may be pleaded to 
another, i. Hen. y.pl. 15. 20. Hen. 7. pi. 4. So where the 
leffee is to be difpunimable of wafte, he may plead it to a writ of 
wafte. The Books note ^difference where the covenant is one or 
two fentenccs ; for in the firft cafe one covenant may be pleaded 
in difeharge of another, but not in the laft. Keilway^ 34. It is 
true, if the fecond covenant had been diftindt and independent, it 
could not have been thus pleaded ; but in this cafe it is not faid, 
that the covenantor, “forhimfelf, his executor?, andadminiftrators, 
doth covenant, &c.” but, « ulterius agreatum et provifum ejl'f fo 
that, as it is penned, provifum eJi'* makes a condition; and then the 
fenfeis, “I will account if you will difeount; andifyourefufe to dif¬ 
eount, I cannot be charged.” Dyer^ 6. It is inuttlis labor to make 
up an account, if the other will not allow what he ought: if there 
be an annuity pro conftlio impenfo.^ Is'c. and he will not pay the 
money, the other is not to be compelled to give his advice. 

Fitzk “ Annuity f 27. Z^.Edw.Z. Annuity f 

The Chief Justice and the whole CoifRT were of 
opinion, that judgment fliould be given for the plaintiff; for 
arbitrations, wills, and afts of parliament, are to be taken according 
to the * meaning of the -parties, and damages are to be give^n £ 77 I 
according to the merits of the cafe. In this cafe the defendant is * 

bound to account upon requeft, and to pay what money is due 
tqion the account; and it is an impertinent queftion for the 
defimdant to aflehim to make allowance for parfon’s dinners before 
thw come to account It is as if a bailiff fhould fay to his lord, 

« I have laid out fo much money, and I will not account with you 

F 2 « u Jete 
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Ps. Samwati « unlefs you will allow it}” this is a capitulation beforehihdf 
|g ^gj.y infignilicant by way of difcharge. They have each a 
**■ remedy upon thefe mutual covenants, and the provifum et agnatum 

ejl dotu not amount to a condition^ but is a covenant. 

And judgment was given accordingly. 

Ellis, Jujilce^ faid, he had a manufeript report of the cafe, of 
Ware v. Chappel^ which he laid was adjudged upon great debate. 

t 

Caf® Stoutfirs Cafe. 

Sritl not titht 
able. 

a.Ind. 651. 

I. Mod. 35. 

Pigeons not 
titheable. 


pROHIBITIONi It was agreed clearly, that no tithes ought 
^ to be paid for bricky becaufe it is part of the foil; and fo it 
has been often adjudged. 

And it was alfo faid, that tithes lhall not be paid for ftgeens* 
unlcfs it be by fpecial cuftom. 


Cale 62. 


Columbel againji Columbcl. 


irafubmiffion *pHE PLAINTIFF brought an aftioh of debt upon a bond of 
**ro*vwr*“That hundred pounds. The defendant demands eyer of the 

f*The a'ward be bond and condition; which was, to obferve an award of A, B, 
“ in wilting arbitrator indifferently chofen to determine all manner of contro- 
* undtr hand verfies, quarrels, and demands concerning the title of certain lands, 
^ award be made and put into writing under the hand 

•w^d*'under fealof the arbitrator, &c.; and then he pleads, that the arbitra- 

/«r/only is bad. tor made no award.—The plaintiff replies, “ an award” by which 
Paim.1c9.1i2. things were to be done, and fets it forth (in hac verba) 
121. under the feal of the arbitrator.—The defendant rejoins, that the 

A. Roll. Rep. arbitrator made no award under his hand and feal^ according to 
*♦ 3 - the condition of the bond.—The plaintiff demurs, FOR that 

Cnf^Ja'c”z78. defendant ought to plead the award under the hand as well as 
Stra. ti6. ^he Jeal of tlie arbitrator; for when he produces it in court, as 
r *78 1 * profert hie in curia, he muft plead it formally, as 

L 7 J as producc'it.—And judgment was given for the plaintiff. 


Ld. Ray. 763 
^'67. 1126. kzo6. 1536 


1. Com. Dig. 394.. Kyd on Awards, 195. 


Cafe 63. Norris againft Trifle 

« 

Livery fetunduM A SPECIAL VERDICT IN EJECTMENT —The Cafe WaSj 
formam cbarttc, rV ^ jggj |g jjjade to three, HABENDUM to two for thcit livcs, 
wtere good, remainder to the third for his life, and livery and feifin is made tc 
all three fecundum fortnem charta. 

Dyer, 131. » Sid. 428. Glib. Eq. Rep. 137. 166. Piug. 156. 2x4. 4,0. 8. Mod. 68. *49. 
aqz. 381. lO Mod. 31. 72. 466. 12, Mod. 147. 469. 564. Prtc. Ch. 236.293. 432. 474, 
>, Wms.sik. 489. £o 6. (f23). (648). Cafes Temp-. Talb, 72. 93. Stra. 596. 601.604. 
.^61 '05.992. iLd. Kay. t66. 193- 660-. 908. 1198. 


The 
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The queftion was, Whether the livery fo made as if they had 
all eftates in poiTeilion, whereas in truth one of them had but an 
cfhite in remainder, was good ? 

Seys,- Serjeant^ on the one fide faid, That pofieffion in this 
cafe was delivered according to the form of the deed within men¬ 
tioned, which muft be to two for life, remainder to the third per- 
fon; and livery and feifin being only to accomplilh and perfedl the 
common alTurances of the land, ought to be taken favourably, 
, ut ret magis valeat quant pereat ; and therefore if a feoffment be 
made of two acres, and a letter of attorney to give livery, and 
the attorney only enter into one acre, and give livery fecundum 
formant chartee, both the acres pafs, Cla, fjit. 52. a, 


Maynard, Serjeant, on the other fide faid. That there was 
fomething more in this cafe than what had been opened j for there 
was a letter of attorney made' to give livery to two, and inftead of 
doing that he makes livery to them all; which is no good execu¬ 
tion of his authority, and therefore no livery was made, tlie autho¬ 
rity not being purfued. As to the cafe in the Ft^ Injiitute, my 
Loro Coke errs very much there in that difcourfe; for in 
faying, that if there be a feoffment of two acres, and a letter of 
attorney to take poffeiTion of both, and he make livery of both, 
but take poffcffion but of one, snd that both pafs, it is not law ; 
but if the authority be general, as to make livery and feifin, and he 
take poffeffion of one, and then make livery of more fecundum 
formam charta, that is good ; and this is the difference taken in 
THE Year-Books 5/ Edw. 3. pL 65. 3. Edw. 3. pi, 32. 
43. Edw. 3. pL 32. 27. Hen, 8. pi. 6. The remainder-man in 
Ais cafe is a mere ftranger to the livery. • There is alfo a* 
manifeft difference between a matter of intereft and the execution 
of an authority} for in the firft cafe it (hall be confirued according 
to the intereft which either hath, but an authority muft be ftritftly 
purfued. 

The Court were all of opinion, that the livery in this cafe 
Was good to two for their lives, remainder to the third perfon. 

And the Chief Justice faid, that whatever the ancient 
opinions were about purfuing authorities with great exadtnefs 
and nicety, yet this matter of livery upon indorfements of writing 
was always favourably expounded of later times, unlcfs where it 
plainly appeared that the authority was not purfued at all; as if a 
letter of attorney be made to three jointly and* feverally, two 
cannot execute it, becaufe they are not the parties delegated ^ 
^ey do not agree wjth the authority. 

Adjudgment was given accordingly. 
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84. 

Richards agatnji Sely. 

loftSSVS?* was a fpccial verdidin ejeament for lands in the county 

fon wholiat be- Cornwall. The cafe was this, l iz, Thomas Sely was feifed of 
come bound for ^hc lands in (jueftion for life, according to the cufeom of the manor 
him, covenant, of P. and he together with one Peter Sely were bound in a bond 
fuchperfon to a third perfon for the payment of one hundred pounds, being 

enjoy the copy-5 *’® faid who gave Ptfter a counter^ 

hold cAate for himfelf harmiefs ; and that Thomas being fo Xeifed 

Ifeven years, and did execute a deed to Peter^ as a collateral fecurity to indemnify 
fo from fcven him for the payment of this hundred pounds; by which deed, after 
years, for 'and ® counter-bond given to Peter^ and the eftate which 

during the term had in the lands, he did “ covenant, grant, and agree, for 

of forty.nine ** himfelf, his executors, adminiilrators, and ailigns, witlTthe faid 
years, if the P etery that he, his executors and adminiftrators, fhould hold and 

lhouid*fo*lon ** lands from the time of the making of the faid deed for 

lively it is a°”* ** fevcn years, and fo from the end of feven years to feven years, for 
forieiturc of the ** during the term of forty-nine years, if Thomas (hould lb long 
eftate, silthough “ livein which deed there was a covenant, that if the faid hun- 
1 * Vl!i**^* pounds fhould be paid, and Peter faved harmiefs, according 
foould*be* vo ' Condition of the faid counter-bond, then tiie laid deed to 

on the bond be. 


Sfs*dcli’ queftlon was, Whether this being in the cafe of copyhold 

thoughTniendcd amount to a leafe thereof, and fo make a forfeiture of the 

only as a collate- copyhold eftate, there being no cuftom to warrant it ? 

raifecurty, ^ r , > ti n . 

•mounts to a * ^ cafe was argued this Term by Pembertok, Serjeant^ 

prefem icafe. for the plaintiffs and '\n Trinity Term koW^mughy Maynard, 
* r 80 3 Serjeaniy on the fame I'ide, who faid, that this was not a good leafe 
SC Keb 6 S ^ forfeiture. It hath been a general rule, 

Ante, 33. word “ covenant” will make a leafe, though the word 

Co. Lit. 59, “ grant” be omitted. Nay, a licence to hold land for a time 

9. Co. 95. without either of thole words will amount ^o a leafe, much more 
Cro. Jac. joi. when the words are, “to have, hold, and enjoy,” his land for a 
Moor^^a. certain ; for thofe are words which give an intereft; and 

Cto. Eiiz *499. it' th® ®^® of Ttfdale v. Sir fVilliam EJjtXy 

i.Ro. Ab. 507. which is reported by feveral (<t), and is in Hob. 35.; and it is now 
t. Buift. 190. fettled, that an aiSlion of debt may be brought upon fuch a covenant. 
Cro* Car regularly true in the cale of a freehold ; but iX 

"•[ the conftruing of it to be a leafe will work a wrong, then it is Only 

^llpb. i7«, a covenant or agreement, and no intereft vefts; and therefore 
Cilb. Eq.'Rep. it Ihall never be intended a leafe in this cafe, becaufe it is in the 
^ * copyhold eftatefor if it fhould, there would be a wrong 

! , i^ would be a forfeiture w 

716.71 330.7?i. eftate of the one, and a defeating of the fecurity of the other. 

.Use. Abr. It has been generally ufed in fuch cafes to conlider what was 
40 J 4 *}- the intention of the parties, and not to intend it a leafe againft 
nieaiung j for which there is an exprefs authority in the cafe 

key. /Winch’s Knt. 119. Hob. 34. 


(e) Metr, 861. 3. Bulftf 904. i. Browol. aj. i> Roll. Rep, 397. 



Eafter Term, a8. Car. a. In C. B» 


Event V. TLinas, Cro. Jac* 172. in which Howil covenant* 
with Morgan to make a conveyance to him of land by fine, pro- 
vidsd, that if he pay Morgan one hundred pounds at the end of 
thirteen y.-ars that then the ufeofthe finelhallbeto thecoffnizor; 
and C( vmants, that Morgan fhall enjoy the faid lands for thirteen 
years, and for ever after, if the hundred pounds be not paid ; the 
afiurance was not made : and this was adjudged no leafefor thirteen 
years, becaafe it was the intent of the parties to make an aflurance 
only in the nature of a mortgage, which is but a covenant. And 
this appears likewife to be the intention of the parties here, 
becaufe in the very deed it is recited tha*^ the lands are copyhold. 

It alfo founds dircaly in covenant; for it is, that Eeter ‘Shail or 
“ may enjoy without the lawful let or interruption of the Icfl'or.” 

All agreements muft be cor.ftrued fecundum fuljeSlcm matcriam 
if the matter wir bear it, and in moft cafes arc governed by the 
intention of the parties, and not to work a wrong; and therefore 
if tenant in tail make a Icafe for life, it (hall be taken for his 
own life; and yet if, before the ftatute of entails, he made fuch 
* leafe, he being then tenant in fee-fimple, it had been an eftate [ 8l J 
during” the life of the lefl'ee ; biit when the ftatute had made it 
unlawful for hit^ to bind his heir, then the law conftrues it to be 
for his own life, hecaufe otherwife it would work a wrong. Co* 

Lit. £ 2. i'o in this caf*^ it ftiall not amount to a leafe, for the 
manifeft inconveniency which would follow; but it ihall be 
conftrued as a covenant, and then no injury is done. 

Newdigate, Seyeanty on the defendant's forty argued, 

That though this was in the cafe of a copyhold, that did not make 
any difference ; for the plain meaning of the parties w,is to make 
a leafe: but where the words are doubtful, and fuch as may admit 
of diverfe conll ructions, whether they will amount to a leafe or 
not, there they fliall be taken as a covenant to prcvetit a forfeiture. 

So alfo if they are only inftruiffions ; as if a man by articles 

fealed and delivered is contented to demife fuch lands, and a rent 

is referved, and covenants to repair, &c. ; or if one covenant 

with another to permit and fuffer him to have and enjoy fuch 

lands ; thefe and fuch like words will not amount to aleafe,becaufe Bac. Abr/''^ 

(as hath been faid) .he intention of the parties is only to m^c it 405. 4as. 

a covenant; but here the words arc plain, and can admit of no 

doulit. But for an authority in the point tne Lady Mountague's i. Rnll. AM 

Cafe {a) was cited j where it was adjudged, that if a copyholder , .. 

make a leafe for a year warranted by the cuitom, 9 t fic de anno in ‘ 

annum during ten years, ic is a good leafe for ten years, and a 

forfeiture of the copyhold eftate. Vide Hilary Terniy 15. & 16, 

Car* 2. Roll 233. the cafe of Holt v* Thomas in this court. 

The Court inclined, that it was a good leafe, and by confe- > 
quence a (o. i iture of the copyhold ; and chat a licence in thts cafe 
could not oe iuppofed to prevent the forfeicuie j becaufe if that had 

(«) Cro. J*c. 301. 

F 4 been, 
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been, the jury would have found it. The meaifhigof the partiet 
muft make a conftruftion here ; and that Teems very ftrong that if 
is a good leafe. But they gave no judgment. 

• Wilkinfon againji Sir Richard Lloyd. 

'T'HE DEFENDANT Covenanted,that he would not agree for ths 
taking the farm of the excife of beer and ale for the county of 
York without the confent of the plaintiff and another: and the 
plaintiff alone brought this a£lion of covenant; and ailigns for 
breach, the defendant’s agreeing for the faid excife without his con- 
fent: upon which the plaintiff had a verdidl, and one thoufand; 
pounds damages given. 

Pemberton, moved in arreft of judgment, Forthait 

an aSion of covenant would not lie in this cafe by Ae plaintiff' 
alone, becaufe he ought to have joined with the other, both of 
them having a joint intereft ; and fo is Slihgjby's Cafe^ 5. Co. 18^ 
If a bond be made to two jointly and feverally, they muft both join 
in an action of debt j fo here it is a joint contraft, and both muft 
be plaintiffs ; fo alfo if one covenant with two to pay each of them 
twenty pounds, they muft both join. It is true, in SUngJby^t Cafe. 
it was held, that if an alTurance be made to A. of Whiteacre.^ and 
to B. of Blackacre^ and to C. of Greenacre^ and a covenant 
with them “ and every of them,” thefe laft words make the cove¬ 
nant feveral. But here is nothing of a fevcral intereft, no more 
than that one covenants with two, that he will not join in a leafe 
without their confent i fo that their intereft not being divided, the 
covenant fhall be entire, and taken, according to the nrft words, to 
be a joinr covenant; and the rather, becaufe if the plaintiff may 
maintain this a6tion alone, the other may bring a fecond adfion, 
and the defendant will be fubjedl to entire damages, whidh may be 
given in both. 

But THE Court was of another opinion, that here was no, 
joint intereft, but that each of the covenantees might maintain an 
adUon for his particular damages, or otherwife one of them might 
be remedilefs : for fuppofc one of them had given his confent that 
the defendant fhould farm this excife, and hadlecretly received fom« 
fatisfnition or recompence for fo doing, is it rcafonable that the 
»;■ other ftiould lofe his remedy who never did confent?—For this rqa*» 

fon the plaintiff had his judgment. 

is's] 

^afe 66. • Pige agtwifl Tiilft: and Another, Sheriffs of Middlefex. 

aftion on '"T'HE pl.iintiff brouglit an aiftion on the cafe againft the fheriff 
lies nit 1 fgj. ^ returuy fetting forth, that he fued a capias out of 
>^ 7 wrmu^- court dirciled to the fnsriff of Middlefex, by virtue whereof 

a i* np e^mut el paratum haleo,'* though the party do not appear.— S. C. i. Mod. *39. 

415. > Ante, 31. Poll. 177. 180. I. Roll. Abr. 91, 93. 807. Cro* Elt*. 
Moor,.448. 4. S.ur.d. 60. i. Lev. 86. S. Mod. no. 344. ii. Mod. 49. 

ilod. 3II. 447. 4''5 4'4- S>fi. Si 7 « 557 * S 79 . 604. i. Peer. Wms, 687. i.Srtlk. 99. 
‘‘Bail” (K. 5.). Xidd’s Praftice, 105. iii. 4. Bac. Abr. 462. x. H. ,Bf. Rep.468. 

he 


tf . 
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he arrefted the party, and took bail for his appearance $ and at the 

day of the return of the writ the fherifF returned, ctpi corpui et 

paratum baheo j but he had not the body there at the return of the amdAmotm^ 

writ, but fuffered him to efcape. The defendant pleads the ftatute ?“***’‘**^ 

of 23. Hen. 6 c, to. and faith that he took hail, viz. two fuffi- 

cient fureties, and fo let him go at large, &c, The plainti^ 4 t'» 

murs. 


The queftion was. Whether this a£lion lies againft the defen« 
•dant at the fuit of the plaintiff, who refufed to proceed againfb him 
by way of amerciament, or to take an affignment of the bail-bond I 

This cafe depended in court feveral Terms. It was argued by 
Pemberton and Coniers, Serjeants^ for the plaintiffs and by 
George Strode, Serjeant, for the defendant \ and judgment 
was given in Eajler ’Term in the twenty-ninth year of this king. 


In t|ie ai^ument for the defendant, that this adfion would not liet 
it was confidered, First, What the common law was before the 
making of this ftatute.— Secondly, What alteration thereof the 
ftatute had made.— First, At the common law men were to ap¬ 
pear perfonally to anfwer the writ, the form of which required it;. 
smd no attorney could be made in any action till Edward the Eirfi 
de gratia fpectali gave leave to his fubjedfs to appoint them, and 
commanded his Judges to admit them, 2. tnjl. 377. After 
the arreft the iheriff might tie the party to what conditions he 
pleafed, and he might keep him till he had complied with fuch 
conditions, which often ended in taking extravagant bonds, and 
fometimes in other oppreffion^’; for remedy whereof this flatute 
was made, in which the claufe that concerns this cafe is, “ If the 
fherifF return upon any perfon cepi corpus or reddidit fe, that he 
“ fhall be chargeable to have the body at the day of the return of 
the writ in fuch form as before the making of the adt i” fo th^ 
as to the return of the writ this ftatute hath made no alteration, 
^bc fheriffbeing bound to have the party at a day as before. • AU 
the alteration made of tlie common law by diis ftatute is, 
that the fherifF now is bound to let the party out of prifoi^ 
upon reafonable furcties of fufficient perfons, which before he was 
not obliged to do; and it would be a cafe of great hardfhip upon 
all the InerifFs of England, if they (being compellable to let out 
the party to bail) ftiouldalfobe fubje« to an adtion for fo doing, 
becaufe they have him not at the d^ j fo that the indent of the law 
muft be (when it charges the fherifF to have the body at the return), 
that he ihould be liable to a penalty if the party did not then 
appear, not to be recovered by adlion, but by amerciament. The 
(ecurity directed by this adi is to be taken in the fherifPs own 
name [a) i it is properly his bufincfs, and for his own indemnity, 
^nd therefore it is left wholly in his power ; for which reafon no 
adlion will lie againft; him for taking infufficient bail, that being 
to his own prejudice, in which the plaintiff is, nowife concerned } 
for if U^t had been intended by the adl, fbme prbvifton would 


C84J 


(<t) Cr^. Jac. a86. 
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I»a4i have been made as to bis being fatlsfied in the fufficiency of the 
persons. When the fecurity is dms taken, if the defendant do 
‘'■»*-** not appear at the return cf the writ, the plaintiff by amerciaments 
compel him to bring in the body, or to affign the bond, 

' either of which is a full fatisfad^ion, and as much as is required. 

If the fhenfF refufe to take fufficient fureties when offered, he is 
liable to an action on the cafe at the fuit of the defendant for his 
refufal (a) j and it would be very unreafonable to enforce him to 
have the party in court at the return, when he is obliged, under a. 
penalty, to let him at large. This a£tion is grounded upon a falfe 
return, when in truth there is no return made, or, if any, it is a 
very imperfedf return till the body be in court} and liiis is the 
reafon why the Court will not allow it, but amerce the fherilF till 
he make the party a^ppear : it is not like a complete return, as a 
non ejl inventusy or the return of nulla bona upon a fieri faciau 
The cafe of Bowles v. Lnjfels {b)\s full in the point, where it was 
adjudg'd, tliat this a£lion would not lie, becaufe the fherifF had 
not done anything unjuftly, but what he was commanded to do by 
the ftatute ; and therefore he is to be amerced, if the defendant 
do not appear. 

But for the plaintiff \t was faid, That unlefs this adtion lie he is 
remedilefs, and that for two reafons : —First, Becaufe the 
_ affignnient of the bail-bond is at the diferetion of the Court, and 
L 05 J not demandable by the plaintiff in foro (r).—S econdly, *The 
plaintiff hath no benefit by the amerciaments, becaufe they go to 
the king, and in fome places are granted to patentees. Now it is 
agreed, that the fheriff may be amerced j and certainly if an a^on 
be brought againft him he is but in the fame cafe, for ftill he is to 
pay; and if it be objedfed, that the amercian^ents may be com¬ 
pounded cheaper, then the plaintiff hath not fo good remedy, 
nor is fo likely to recover his debt, as if the adtion would lie, 
which would be a greater penalty upon him than the amercia¬ 
ments on the fheriff. Neither will it follow, that becaufe the 
fheriff maybe amerced, therefore no adfion will lie againft him; 
for in many cafes he may be amerced,yet an adlion on the cafe will 
lie againft him at the fu t cf the patty. 41. JJf pi. 12 fol. 254. 
Latch. 1S7. That ti is action w ill not lie, is againft the very end 
of the ftatute, and the reafonable conftrudtion tuereof in the laft 
claufe, which enadts, “ that if the fheriff return a cepi corpus, he 
“ fliall be charged to have the body at the return, as before the 
** making of the ftatute.” Now, before this Jaw he was liable taan/>: 
adticn, it after fuch a return made the party did not appear j an^ 
therefore this a^ion, being grounded upiHi the common law, isftiL 
preferved, lince no alteration hereof hath been made by this 
ftatute. It is true, an adtion of efcape is taken away, but not an 
adlkm on the cafe for a faife return \ and upon this difference are 

t («y I. Roll. Ahr. go> Mfutr, 428. (^) i. Roll. Abr. 93. pj. 17, 

s. b«). 23. Cro. nils. 460. Sjs. Cro. Eliz. 852. 
a. Saund. 59. 154. (c) S«e 4. Sc 5. jivt, c. id* f, le. 

aU. 
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all the authorities cited on the other fide; as Cro. Eliz. 416.621. 
Cro, yac, 286. Moor^ 428. and the crfe of Bowles v. Lqffeh, 
^ And lor an authority in point is the cafe of Franklin v. Andrews^ 
24. Car, I, (a), where judgment was given for the piaintilFin an 
aftion brought for a Wfe return of cepi ‘corpus, and the fiatute 
pleaded, as in this cafe. It has been objedied, that judgment was 
there given upon the defe£t of pleading, becaufe the traverfe was 
naught; it is true, there was a traverfe, absque hoc quid 
the defendant retornavit alittr vel alio mode ; but that was held 
good, becaufe it anfwered the falsi alledged in the plaintiffs 
declaration. In this cafe there is no traverfe, but it is confeffed 
by the demurrer that he did fiilfely and deceitfully return cepi corpus, 
and (b the plaintiff is at apparent damage, and hath no remedy 
without this a^fion j and the defendant is at no prejudice, but hath 
his remedy over on the bail-bond. 

Chief Jufice, Wyndham and h-TKinss, JuJiices, 
•held, that the action would not lie; foi when the flieriff returns 
cepi corpus et paiatum habeoy though he have him not in court, it is 
* no falfe return ; for if he hath taken bail, he hath done what by 
law he ought to do. If he arreft a man in Yorkjhirc, the law will 
not compel him to bring the party hither to the bar, becaufe of the 
charge, if he make an infufficient return, neither the party nor the 
court are deluded, becaufe the common method in luch cafes muft 

be purfued, by which the party will have remedy. This return is 
true. 

^d Atkins, yuJUce, held, that the iheriflF was not obliged by 
the ftatute to return only a cepi corpus et paratum habeo, but might 
return that he took bail; for the ftatute provides, that if he return 
ucepi corpus he ihall be chargeable as before, but doth not enjoin 

him to make fuch return ; tiic cafe of Bowles v, Laliels is full in 
this point. 

And therefore judgment was given for the defendant. 

But ScROGGs, JuJlice, was of another opinion ; for, he laid, 
mis action being brought becaufe the defendant laid he iiad the 
body ready, when in truth he had not, was an apparent injury to 
roe plaintiff, of whom the ftatute mult have fome confidcration j 
for It doth not require the liicriff to fay, cepi corpus et paratum 
babeo, but he muft make his return good, or otherwife thole words 
.are very iufignificant j and if the ftatute oblige him to let the 
I notmng more is thereby intenued for the benefit 

the plaintiff, Why doth roe Court amerce tlie Iheriff, and 

the ftatute direas i Therefore if the 
plaintilr bring a habeas coitus upon tne cepi, and the defendant do 
not appear, the plaintiff' is then well intitled to this aaion. 

(«) See X. Mod. 33, 57. 
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Hollis againft Carr. Cafe 67* i 

F inch, Lord chancellor^ having called to his affiftance Articles of 
Wylde and Wyndham, Jufiices-i to give their opinions 
what relief the plaintiff was to have for the recovering of 
lix thou&nd pounds, which was his lady’s portion}—rafter thofe riage,coveni 
Judges had fpoken fhortly to the matter, he put the following ins to a J 

. jointure in eoai^ 

fideration of a 

The plaintiff by his bill demands fix thoufand pounds, due to marrUgc-por- 
him for his wife’s portion, with intereft for non-payment, accord- 
ing to the purport of certain articles of agreement, dated in jj j, * 

^uji 1661, and mentioned to be made between old Sir Robert Carr •• hereb7«/r««il; 
(the defendant’s father), his lady, and hisfon (the now defendant), “ thata fin6 
and Lucy Carr his daughter, on the one part} and my Lord Hollis “ *“ 

and Sir Francis his fon (the now plaintiff), on the other part. ** 

The articles mention an agreement of a marriage to be had be- * f 
tween the faid Sir Francis Hollis and Lucy Carr^ with covenants „ 
on the daintiff’s fide to fettle a jointure, &c. and on the other fide tc of they'd 
to pay fix thoufand pounds} and it is agreed in the articles, that a *• portion/* 
t fine was intended to be levied of fuch lands, &c. for fecuring the amount to a 
I payment of the fix thoufand pounds. The marriage takes effeSt, 

" but old Sir Robert Carr did never fealthefe articles} the Lady Carr comt 
feals before, and the defendant after marriage. Sir Francis had chancery maylVi 

decree the 

cution ©fit »«S. C. Finch C. R. 261. S, C. a. Freem. 3. Co. Lit. 139. i. Rdl^ 
Abr. 51S. Cro. Jac. 399. 52a. 1. Sid. 423. Ray. 1S3. i. Saund. 322. 1. Mod. 18. Itjfa 
X. Lev. 274. 9. Mod. 7X. 113. 171. 10. Mod. i. 103. 234. Free. Ch. 150. 30S. Cam 
Temp. Talh. 15. 19. atS. 252, Abr. Eq. 255. 379. i. Peer. Wms- 91. 109. 321. ySd* 
2. Peer. Wms. 134. 314. 397. 415. 645. 668. 3. Peer. Wms. 215. 222. 251. 347, 381^ 

|. Vem. 60. 84.149. 2x6. 276. 296. 366.484. 2. Vem. 50. 106. 303.428. 552.670. 736.734^ 
Oilb. £q. Rep. 6.10. 34. io8t 1S6. Stra. 243. 1. Bac. Abr. $30. 
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lloiiLTt iflue on his lady, Lucy^ one child fince dead; the lady is likewll^ 
dead} the jointure was not made, nor the portion paid. After- 
Ca»*. vardj in the year 1664, a” of parliament was made for fettling 

old Sir Robert Carr‘s eftate, whereby the trullees therein named 
are appointed to fell it for payment of debts, and raifing this por- . 
tion} by which a£t all conveyances made by old Sir Robert Carr 
fince die year 1639 are made void, except fuch as were made 
upon valuable coiiiiderations ; but all thofe made by him before the 
faid year with power of revocation (if not aflually revoked) are 
favea ; and in the year 1636 he had executed a conveyance, by 
which he had made a fettlement of his eftate in tail with a power 
of revocation; but it did not appear that he did ever revoke the 
fame. The greateft part of the lands appointed by this aft of 
parliament to be fold by the truftees, arc the lands comprifed in 
that fettlement; and now, after the death of Sir Robert Carry the 
plaintiff exhibits his bill againft the fon (not knowing that fuch a 
fettlement was made in the year 1636, till the defendant had let it 
forth in his anfwer) j and by this bill he defires that the truftees 
may execute their truft, Uc. and that he may have relief. 

On the defendants ftde it was urged. That after the marriage 
there was a bond given for an additional jointure, and it was upon 
that account that the defendant was drawn in to execute thefe ar¬ 
ticles : and if the very reafon and foundation of his entering into 
them failed, then they ihall not bind him in .equity; and in this 
cafe it did fail, bccaufe the plaintiff had difabled himfelf to make 
any other jointure, by a pre-conveyance made and executed by 
him of his whole eftate; and if this agreement will not bind him, 
then this Court cannot enlarge the plaintiff*s remedy, or appoint 
more than what by the articles is agreed to be done: neither cari 
the defendant’s fcaling encumber the eftate tail in equity, becaufe 
£ 88 3 lands were * not then in him, his father being tenant in tail, 
and then living; and the fubfequent defeent by which the lands are 
caft upon him, alters not the cafe, for the very right which dc- 
Icends is laved by the aft from being charged. 

But on the other fide it was argued. That though the marriage 
did proceed upon the defendant’s lealing, yet the affurance which 
was to be made, was a principal motive thereunto; and it being 
agreed before marriage, though not executed, it was very juft 
that he Ihould feal afterwards; and though the additional jointure 
was not made, yet there was no colour that the defendant Ihould . 
break his articles for that reafon; becaufe if the bond be not per-i 
formed, it is forfeited, and may be fued; and nothing appeared !ii4 
the cafe, of any conveyance made by Sir Francis whereby he 
had difabled himfelf to make an additional jointure, and he bath 
exprefsly denied it upon his oath. And though it was objefted, 
that the money was raifed by the old Lady Carry and by the direc¬ 
tion of the truftees lodged in the hands of one Cooky who is be¬ 
come infolveut; it was anfwered, that there was no proof of the 
con^t of the truftees, and therefore this payment cannot alter 
the cafe. 


Thb 
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The Lord Chancellor, after the matter thus ftated, deli¬ 
vered his opinion—That the lix thoufand pounds unpaid and un- 
facisfied is due to the plaintiff; for though the marriage had not 
taxen effeil, yet the covenant binds the defendant, becaufs a deed 
is good for a duty, without any confideration.— Secondly, The 
plaintiff has remedy againft the perfon of the defendant at law 
for this fix choufand pounds.— Thirdly, He has remedy againft 
fuch of the defendant’s lands which are not comprifed in the fet- 
dement made in the year 1636; for as to tliem the truftees may 
he enjoined to execute the truft. 

And he defired the opinions of the two Juftices, if any thing 
more could be done in this cafe. 

Wyndham, JuJIice, was of opinion, that nothing more 
copld be done, but to make a decree to enforce the execution of 
the truft. 

, And WylDE, yujiice^ faid, that the plaintiff has his remedy at 
law againft the defendant, and upon the act of parliament againft 
the truftees; but upon thefe articles no decree could be made to 
bin,\the lands, for that would be to give a much better fecurity 
th^n the parties had agreed on. But if there had * been a cove¬ 
nant in the articles, that a fine fliould be levied, it might have 
bee.i otherwife j it is only that a fine is intended to be levied. 

But as to that the Lord Chancellor was of opinion, that 
it was a good covenant to levy a fine, for the words “ articles of 

agreement, Icc.” go quite through, and make that claufe a co¬ 
venant. 

' Butbecaufe Wylde, JuJilce^ was of another opinion, he defired 
THE attorney-general to arguc thefe three points: 

F IR8T, Whether this was a covenant to levy a fine or not ? 

Secondly, If it was a covenant. Whether this Court can'^ de¬ 
cree him to do it; for though the party has a good remedy at law, 
yet whether this Court might not give remedy upon the land f' 

Thirdly, If it was a covenant to levy a fine, and the Court 
may decree the defendant to do it, yet whether fuch a decree can be 
made upon the prayer of this bill, it not being particularly prayed ? 
for the pluntiiF concluded his bill with praying relief in the exe¬ 
cution of the truft, &c. 

' I In Trinity Term following, thefe points were argued by 
yplAYNARD, Serjeant^ Sir John Churchill, and Sir John 
King, Jar the plaintiff\ Mr. Attorney and Mr. Solicitor, 
and Mr. lL%Q,Yitfor the defendunty all m one day, and in thefiune 
order as named. 

The counfel for the defendant urged. That this was no covenant 
in law to enforce the defendant to levy a fine. It is agreed that 
there is no need of the word ** coveoaat*' tomajee a covenant, but 

any 
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any diing lUider the hand and feal of the parties which impoitl 
“ an agreement,” will amount to “ a covenant:” fo in i. Roll, 
Jbr. 518. thefe words in a leafe for years, viz. “ that the lelTee 
** fhaU repair,” make a covenant; fo in the cafe of indentures of 
apprenticelhip there ate not the formal words of a covenant, but 
only an agreement that the mafter fhall do this, and the ^prentice 
ihall do that, and thefe are covenants; but in all thefe cafes there is 
ibmething of an undertaking: as in 1. Roll. 519. fFalker v. WaL- 
kery if a deed be made to another in thefe words, viz. “ I have a 
“ writing in my cuftody, in which TV. ftandeth bound to B. ini 
“ one hundred pounds, and I will be ready to produce itthis is 
a covenant, for there is a prefent engaging to do it, but there are 
no luch words here} it is only a recital, “ that whereas a fine is 
“ intended to,be levied to fuch ufes,” &c.; it is only introdudlive 
to another Claufc, without pofitive or affirmative words, and there¬ 
fore can never be intended to make a covenant, but are * recited to 
another purpofe, viz. “ to declare the ufe of a fine, in caft fuch 
“ ftiould be levied.” If articles of agreement are executed in 
GOnfideratlon of an intended marriage, and one fide covenant to 
do one thing, and the other fide another thing, was it ever ima¬ 
gined that upon thefe words, ** whereas a marriage is intended,” 
&c. that an a£lion of covenant might be brought to enforce the 
marriage ? and yet there is as much reafon for the one as the 
other : therefore fince the parties have neither made nor intended 
it for a covenant, it is not neceflary that it Ihould be fo confirued. 
If this is a covenant, the parties at common law could only bring an 
a£iion of covenant, and recover damages for not levying of the 
fine, and that the plaintiff may do now upon the exprefs covenant 
for non-payment of the money j but then the breach muft be af- 
figned according to the words, viz. “ that the defendant did 
not levy a fine as intendedwho may plead that a fine Was ne¬ 
ver intended to be levied : and by what jury (hall this be tried i It 
may be objefted, that every article ffands upon its own bottom, and 
the title ofthem being « articles of agreemekt” extends to 
every paragraph. But as to that, each of thefe articles is to be 
conndered By itfelfj and every paragraph begins, viz. “ it is co¬ 
ven Akted,” &c. which fliews it was never intended to make it a 
covenant by the title of the articles 3 and the rather, becaufe it is un- 
reafonable to make fuch a conilruftion 3 for it is not to be fup- 
pofed that a man will covenant that a fine fiball be levied, as in this 
cafe, by J. and B, and himfelf, vvhen it is not in bis power tc^ 
compel another. 
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Secondly, Admitting it to be a covenant, yet 
be very hard to decree the execution of a fine in fpecie^ foit- 
the father of the defendant was alive when he executed the 
deed; and the father being tenant in tail, who'never fealed, 
the fon could have no prefent right, who did feal; and if mat¬ 
ters had flood now as then. How could a court of equity de¬ 
cree a fine by which a right might be extineuifhed, but could 
never be transferred, and by which no ufe could be declared ? fot 
t.^.ough fuch a fine be good by ejioppel before the tail defeends to 
the iii’ue, yet no ufe can be declared ^fiercupon, nor upon any fin« 
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by tjtopfeli and there is no reafon why length of time ihould 
put the pluntiiF'into a better condition than he was when the 
articles were executed.— Thirdly, *andlallly, Since here is a 
, particular relief prayed in nowife concerning the levying of this 
fine, but only a relief in the execution of the truft, this Court 
cannot decree the defendant to levy one, it being againft the con- 
ftant courfe and rules thereof. 
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But on the other fide it was faid by the plaintiff’s counfel, that The court of 
tjie words do declare the intent of the parties that a fine fliall be chancery nuy 
levied; and it is the intent which makes the agreement; and where 
there is an agreement, an aftion of covenant will lie. If a man co- ^ covenant to 
venant to do fuch a thing in confideration of a marriage, and then levy a tine, 
there is this claufe, viz. “ Whereas it is intended that he (hall although the bill 
marry before Michaelmas, that then, &c.” certainly upon the 
whole deed here is a good covenant to marry before Michaelmas. * 

In this cafe it is covenanted, that fix thoufand pounds fliall be paid, 

and that it fliall be fecured as herein is after mentioned ; then it is pleadings, loBi 

Ideclared, that a fine is intended to be levied for that purpofe; 

this is a good covenant to make a fecurity by a fine. But if the 

particular manner how the fecurity was to be made had been 

omitted, yet upon the words “ covenant to fecure it” the Court 

hath ago^ ground to make a decree to levy a fine, that being the 

only way to fecure it.— Secondly, As to the objeftion, that the 

defendant had but a poflibility of having the eftate when he entered 

into this covenant; admitting it to be fo, yet why ftiould that be a 

reafon to hinder him from making good the fecurity when he hath 

it ? If father and fon covenant to make an aflurance, and the father 

who had the eftate in pofl’eflion die, the decree mutt then operate 

upon that eftate in the hands of the fon.— Thirdly, Here is a 

general prayer for a proper relief, in which the plaintifTs cafe i& 

included : and therefore prayed judgment for him. 


The Lord Chancellor, prefently after the arguments on 
each fide, delivered his opinion, that upon the whole frame of the 
articles there was a covenant to levy a fine; for wherever there is 
an agreement underhand and fcal, covenant lies {a) that in this 
cafe there was a plain covenant, if the firft article of giving 
fiirther fecurity be coupled to that paragraph of intending to levy a 
fine, for that is the farther fecurity intended ; fo that the meaning 
of the parties runs thus : “ I _-^o intend to levy a fine, which is 
for the fecuring of fix thoufend pounds and this appears to 
bie their agreement. Now are many cafes where words 
4 will make a covenant, becaufe of the agreement, when the 
l^uieral words of “ coy^nant, grant, &c.” are wanting; as 
* yielding and paying” will make a covenant {h), for the reafons 
aforefaid. And therefore the party having provided himfelf of 
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real as well as perfonal fecuri^ by tbefe articles) he faid he 'V^uld 
not deprive him of it) efpecialfy ^en it might be more trouble to 
bring an aftion of covenant for the not levying of the fine s for 
upon that many queftions might arifc) as who mould do the firfi; 
aA) &c. 

For thefe reafonshe decreed the execution of the fine inj^teie* 
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• Ingram agatnfi Tothill. Cafe 68. 

R eplevin.—*T he cafe was, One Trevil made a leafe for Ajaftificatlon 
ninety-nine years, if A, B. and C, fliould fo long live, ren- tvowry Ibr 
dering an heriot after the death of each of them fucceffi vely, ^ «e*of 
as they are all three named in the deed.—The laft named died lirft. iMfcforfomany 
The queftion was, If an heriot ihould be paid? 

Stroud, Serjeant^ urged, that it Ihould not, becaufe the re* live, muit avw, 
fervation is the lefTor’s creature, and therefore to be taken ftrongly that one of them 
againft him: as if rent be referved to him and his affigns (a)y and if 

or to him and his executors, the heir fhall not have it: fo is the one^ *hem 
authority in 33. £/iz, Owen 9. Reddendum to the leilbr, his Umuk 
executors, and adminiilrators, durante iermino 21 anmrunty j alfo aver that 
the heir Ihall not have the rent, becaufe it is not referved to him died feifed. 

S. C. poft. aSi. S. C, 1. Mod. 216. S. C. 3. Keb. 785. 829. S. C. x. Vent. 3x4. 
S.C. 2. Lev. 2to. Flowd. 431. Cro. EHz. x8. Moor, 306. 335. Cro.Jac.6aa. 8. Mod.7a. 
H3. aai, 9. Mod. 3a. ixz. 157. 171. it. Mod. 45. la. Mod. 23. Free. Ch. X56« 
Abr. Eq. 46. 1. Vern, 165. 283. Cafes Temp. Talb. 44. 268. i. Feer. Wmt. 516. 

3. Feer. Witas. 20.61. 145. 252. 5. Com. Dig. '* Pleader*' (C. 66.}. 3. Bac. Abr. 53. 
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**•**»• In this cafe the heriot Is referved if the three die fucceffively, and 
TofHrti contented to truft to that contingency. 

As to this point the Court gave no opinion. But judgment 
was given for the plaintiff upon the pleading. First, Becaufe 
the defendant had juftilied the taking of a diftrefs, by virtue of a 
leafe for a term of years, if three live fo long, and did not aver 
that any of the lives were in being (a). — Secondly, He fets forth 
that one of them was feifed, and being fb (cifed died, but doth not 
fay obiit inde feijit. —And thefe were held incurable faults. 

• r T (^) BucTee zi. Jat, i. c. 23. and 4. & c. /inn. c. 16. 

L 94 J 

69. * Barrow agalnji Haggett. 

■p'ORMEDON in discender. —^The tenants by Turner,, 
where the^de-* Scrjeatit^ of counfel with them, took three exceptions to the 

mandant is COUnt. 

tehanrioMii* FiRST, The demandant, being brother to the tenant in tail 
it is fufficioiitiy who died without iffue, fets forth, that the land belonged to him 
Aewn that the poji mortem of the tenant in tail, without faying that he died with- 
tenant in tail ouj- the ancient Regifter in a formedon it is pleaded that 

the tenant in tail died without iffue j and fo it is in Ck. Ent. 254. b. 
R.aji. Ent. 341. b. qua poJi tnortem of the donee reverti deheant, 
eh quod the donee obiit fme harede: all the precedents are fo, 
9. Ediv. 4. pi. 36. 


died without 
ilTue, to fay 
the land ht- 
fynged to him 
after the death 
of the tenant in 
tail.—S. C. 1. 
140. 362. 367 

Ina roa M£DO^ 

in difeender^ 
the demandant 


Lev. 


55 - 


Co. Lit. 326. Fitz. N. B, ti6. xo. Mod, 


Mod, 119. 8." C, 3. 

Ld. Ray. 431. 

Secondly, The demandant makes as if there were two heirs 
of one man, which cannot be pleaded; for he counts, that his eldeft 
brother was heir to his father, and that after his death he Is now 
^eft brother ”* which caniiot be, for none is heir to the father but the eldeft 
was heir, and fon, and therefore when they are both dead without iffue, the 
that after his next brother is heir to him who was laft feifed, and not to the 
death he became father; and then he ought to be named, which is not done in this 
^ir} cafe, Hern’s Pleader.^fol. It is true, in a formedon in reverter 

repngnan . being fjjent) the donor ought not to name in his count 

^ PiMder’*'*” every iffue inheritable to the tail, becaufe he may not know the 
(3. E. !■)• pedigree ; and therefore it is well enough for him to fay, “ qutepoji 
“ mortem of the donee ad ipfum reverti debeant, eh quod he died 
« without iffue;” but in a formedon in difeender it is prefumed 
that the demandant knows the difeent, and therefore he ought to 
name every one to whom any right did difeend; Jenkins v. Daw- 
fon, Hetley, 78. 

roKMCBOK Thirdly, The demandant hath not fet forth that he is heir of 
^difitnd^t tte begotten oft the body of his wife, which he fhould have done} 
B^ehlmf^ becaufe this being in the difeender, he muft make himfelf iffue to 
kdrtbibeA> ftietail. 

naiMf in uiR Seys, Serjeant^ anfwered thefe exceptions. And as to the firft 
*’ he faid. That in a FORMEDON he need not fet forth tiiat 

Dy^’zVs. thie tenant in tail died without iffue, which he agreed muft be done 
F. N. B. a«. 



t> *mr 


Trinity I'crm, 28, Car. 2. In C. B. 

in a FORMEDON in remainder or reverter, 39. Edw, 3 - P}’ ^ 7 * 

Old Ent. tit. “ Formedon'* pi. 3. 7. Hen. 7. pi. 7. b. a calc ex- 
prefs in the point. 

* To THE SECOND EXCEPTION he faid. That it was no repug¬ 
nancy in pleading to fay that two were heirs to one man, for they 
may be fo at feveral times} and fo it appears to be in this cafcj 
fince it is faid pejl mortem of his brother, who was heir. 

To THE THIRD EXCEPTION, It IS Well fct forth, Aat the de- 
Vnandant was the ifliie of Ingram begotten of the body of Jane i 
for he faith his brother was fo; and aTter his death he was brother 
and heir of him, which is impoffible to be unlefs he was begotten 
as aforcfaid. 

And of this opinion were alI. the Court, viz. that it is well Cro. Car. 435, 
enough fet forth, that the tenant in tail died without ifl'ue; for if 
he had any children alive, it could not difcend to the demandant as 
brother and heir, which he hath alledged: and they all agreed the 
* difference between a formedon in the difeender, remainder, and 
reverter. 

And as to the second exception, there is no contradidion 
to fay two are heirs to one, tempore divifo. 

And the last exception had no force in it. 

But then it was obferved, that the demandant in his writ had fet 
out his title after the death of the tenant in tail, and in the count it 
is only pojl mortem, b'c. But to that it was anfwered, it re- ,j,e writ, 
lates to the writ, and what is therein (hall fupply the “ et catera'* 
in the count. 


Bariow 

Haodbtt, 

*[95] 
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The King’s Bench. 

Sir Richard Rainsford, Knt. Chief Juflice^ 

Sir Thomas Twifden, Knt, "J 

Sir William Wylde, KnU Vyufices. 

Sir Thomas Jones, Knt, J 
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Woodward againft Afton. 


Cafe 70* 


1 


NDEBITATUS ASSUMPSIT for ten pounds in moneyre- If the office of 
ceived to the plaintiff’s ufej and upon a trial at bar (a) thia'^*^*^ 

Term, the cafe upon evidence was thus: to” wo 


Sir Robert Henley^ prothonotary of the court of king’s bench, 
makes a grant of Ac office of derk of mpem (which of right “ ^ 
did belong to him) unto Azr. rtatanand Mr. Woodward xot their them, it ie 
lives, and the life of the longcll liver of them. Afterwards Mr. an entire office^ 
Vidian makes a parol furrender of this grant, and then Sir Robert «»<• »dtbtr of 
Henley makes a new grant to Mr. Woodward and Mr. JJton the ^or*a** 
defendant for tlieir lives, and for the life of the furvivor: Mr, point 
Vidian dies: • for. 


The queftion was, Whether the plaintiff Wo<idward{ko\M\m^ *' 
all the profits of the office by furvivorfhip ? SL c. i..Freeiib 

It was agreed that this was one entire office; and rs one uf‘M[od.io. 
of them cannot make a deputy, fo fie cannot appoint a fuccelTor. Cafes Temp. 

Talb. 97, i%f» 
14 I* 3 > Bac. Abr. 738. 

{a) The tria/ at iar is faid to have officers of the wurt. S. C. i. Ventris, 

Hen fermiutd begauie the parties were 296. 


G4 




But 
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'If two perf«M 
be appointed 
joinily to the 
oAccof cterk of 
Ae papers, a 
new grant made 
on the fhrrtndrr 
of one, by the 
ttnfint of the 
Olhei, is good. 


But the doubt was, whether the plaintiiThad not contented that 
the defendant fhould be taken into the office, and had agreed to the 
new grant which was made afterwards j for it was * admitted that 
if he confented before Mr. AJion came in, it muft then be found 
for the defendant; for by this confent he had barred himfelf of his 
right and benefit of furvivorfhip } and by his confenting to the 
new grant, which in law was a furrender of the firft grant, 
the defendant is joint-tenant with the plaintiff; and if fo, his a(flion 
is not maintainable. And upon thefe two points only it was left to 
the jury, who found for the defendant. 


Wh Uicr^a con evidence to the firft point was, that when Mr. Vidian pro- 

fenrfVfui*ren-* Court, that the defendant might fucceed him, after 

der an office foine 0|:pofition and unwillingnefs in the plaintiff to agree to it, 
was nmpuijory yet at iengtli he declared that he did fubmit to it, and accordingly 
m voluntary f thc clefci.da.it was admitted i but there was no formal entry of his 
IS a/iS lor the adijlittjince as an officer, but only the Court’s declaring their con- 
jury to try. fliould take his place. 

On the other fide it was infifted on for the plaintiff, and proved, 
that his fubmiffion to the Court was with a falvo jure^ and what 
he did was relu£iante aninio, thinking it W’as a hardfliip upon him, 
as he often fince declared ; fo that it was quaR a compulfory con¬ 
fent made in obedience to thc Court, with whom it was not good-* 
manners in him to contend. 

Several points were flirred at the’ trial; as,— First, Whe- 
by which ther a furrender of the grant of an office by parol was good ?— 
■n office is SECONDLY, Whether ifagrant be made of an office, or of any other 
granted is an thing which lies in grant, and the deed is loft or cancelled, the of- 
extinguifliment qj. jjjg thing granted falls to the ground ? for the deed is the 
o t e 0 ce . foundation \ and a cafe was’eited in the Lord Dyer j If there be 
Plowd. 381. two joint-tenants, and one cancels the deed, it hath deftroyed the 
^ right of the other, ^are of thefe things (a). 

*m'^°r***T *** AGREED, that if two men who have one office for 

Uv^and^the f'urvivor of them, if one furrender to the other, 

furvivor, a then a new grant is made to this other and a ftranger, he hath 

furrenderby one debarred himfelf of the furvivorlhip, and he and the ftranger are 
*:^roya the jointly fcifed. 

/'forrtvorlhip. 

.^ro* £Uz. 197. Z58. Cro. Jac. 399. 

(i>) It is faid, S. C. Freem. 429. that lofs or cancelling of the deed does not 
IT WAS AeREEDfthatalthoughthisisan deflroy the rignt of tlie grantee in the 
office that cannot pafs but by deed, the officer, if the deed can be proved^ 


Cro^nan 
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* Croffman againft Sir John Churchil. 

I^UARE IMPEDIT.—The plaintifF’s tide wasfetfordi in his 
declaration j and it was alfo found in a fpecial yerdift, that 
Sir George Rodney was feifed of the advowfon in fee, and died 
feifed, leaving two fillers who were his coheirs} that they and 
Sir John Rodney, being alfo one of the fame family, and pretend¬ 
ing a l^ght to the eftate, for preventing fuits that might happen, 
all enter into an agreement by indentures mutually executed, by 
which it was agreed, that*iSi> John Rodney lhall hold fome lands 
in feveralty, and the co-heirs lhall hold other lands in the like 
manner j and as for this advowfon a temporary provifion was made 
thereof, that each of them Ihould prefent by turns, and this was 
to continue till partition could be made j then comes an aft of 
parliament and confirms the indenture, and enafts, “ That every 
“ agreement therein contained lhall ftand, and that all the relt of 
“ the lands, not particulaily named and otherwile difpofed by the 

faid indenture, Ihould be held by thefe three in commonone 
of the three, who by agreement was next to prefent, grants the 
next avoidance (the church being then full) to the plaintiff. 

The quellion was. Whether thefe three perfons were not te¬ 
nants in common of the advowfon ? and if fo, then the grant of 
the next avoidance cannot be good by one alone, becaufe he hath 
not the whole advowfon, but only a right to the third part. 

It was faid, that if tenants in common had made fuch an agree¬ 
ment, it would not have been any divifion of their inteielf j for 
there muft be a paitition to fever tlie inheiitance. 

The Court were all of opinion, that judgment Ihould be 

g iven for the plaintiff j for there was an agreement that there fhall 
e a prefentation by turns, and therefoie for one turn each hath a 
right to the whole advowfon by rcafoa of the aft of pailiament 
by which that agreement is confiimed, and thoieby an intereil; is 
fettled in each of them till partition made; but this agreement 
would have veiled no intereft in either of them without an aft of 
parliament to corroborate it; therefore there had been no remedy 
upon it but by an aftion of covenant. 

Note, This cafe was argued four times, and not one authority 
(pited, 

[933 

* The Earl of Shaftfbiiry agahji Lord Digby. , Cafe 72* 

CCANDALUMMAGNATUM.—Theplaintiff declares upon A declaratkmif 
^ the ftatute of 2, Rich. 2 c. 5. for thefe words, “ You are not 
“ for the king, but for fedition and for a common-wealth, and by 

“ "God we will have your head the next feffions of pailiuinent.” recite theftlituti 
s. Rieh. 2. ft. I. c. 5. for it is a genera] law ; and is good, although it uie the words *' 

<* ciOt mndacta" for dtvtfi lies," and emit the woidS “ anJ ether" in reciting the ftatute, 
end do not alledge that the defendant the vierdt.—S. C. 3. Ktb. 631. 641. 667. S, C. 
». Jones, 49. S. C. i» Freem. 422. Foit. 166. 4.00.12. Cro. Cai. 136. Vid. Ent. 74. 
Ley, 82. Jones, 194. Ccm. 439, 11. Mod. 64. 84. Bull. N.P.4. 

After 


[ 9 fl 

i 

Cafe yt*" 

If three perfiMHii 
each claiming a 
foie right to an 
etdvvwfoK, enier 
into an agree- 
mtnt by inden¬ 
ture to prefent 
0y /urns, they 
have no remedy 
againft each 
other but upon 
the eevemtmtJ g 
but if an aA nf 
pailiament is 
made confim- 
ing this inden¬ 
ture, and or¬ 
daining that 
tht/ lhall be 
trnantt in »«• 
men, an intereft 
is vtfted in eadt 
till ptituioa 
made. 

6 Co. SI. 

2. Roll. Rep. 

* 55 * 

2. Inft. 361* 

F N. B. 62. 
12. Mod. 321. 



"'"iTif )Lm«. m 
• 'ItiuirTimihiT 

Utm^Pwr 
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f After verdi£l for the plaintiff, and a thouiand pounds damages 
given, it was moved in arrefl; of judgment, and feveral exceptions 
taken. 

f 

First, As to the recital of the-.i|atute, the words of which 
are, “ that no man lhall devife any lieSi itt ** and ^e plaintiff 
for the word devife’* had ufed the Latin word “ contrafacio'* 
in his declaration, which was very improper, that being “ tp 
“ counterfeit” and not “ to devife j” for it fhould have beSi ma- 
thino or fingQ\ thofe are words more expreffive of devife. 

Secondly, It is alledged that the defendant dixit mendacia of 
the plaintiff, viz. “ hac Anglicana verba fequen*' and doth not 
alledge that he fpoke the words. 

Thirdly, The moft material objeilion was a miftake in the 
recital of the ftatute, the words of which are, “ that none (hall 
“ fpeak any fcandalous words of any dukes, earls, &c. thejuffices 
“ of either bench, nor of any other great officer of the kingdom 
but the plaintiff in his declaration recites it thus, “ None fhall 
“ fpeak any fcandalous words of any dukes, earls, &c. juffices 
** of either bench, great officers of the kingdom,” and leaves out 
the words “ neque al.'* fo that it muff be conftrued thus, “ None 
“ to fpeak of any dukes, earls, &c. being great officers of the 
“ kingdomand then it is not enough that the plaintiff is comes^ 
but he alfo ought to be a great officer of the kingdom, which is 
not fet out in this cafe. 

But upon great debate and deliberation thefe exceptions were 
over-ruled i ajid the whole Court gave judgment for the 
plaintiff. 

As to THE FIRST EXCEPTION they faid, “ contrafaeio** is a 
legal word, and apt enough in this fenfe; and fo are all the prece¬ 
dents, and thus it was pleaded in the Lord CrormvePs Cafe. 

As to THE second exception it was faid, the mendacia which 
were told, were the words which werefpokenj and the 

“VIZ. hac Anglicana verba Jequen*' being in the accufative cafe, 
are governed by the lame verb which govenw the words * prece¬ 
dent, VIZ. « horribilia mendacia.*’ Befides, for the fupporting of 
an aftion the viz. may be tranfpofed, and then it will be well 
enough, VIZ. “ the defendant fpoke hac Anglicana verbay viz, 
“ lies of the plaintiff.” 

As to THE THIRD EXCEPTION it wasanfwcred, that the plaintiff 
need not recite the ftatute, it being ^ (a) general law. And ad- 
*nittii)g there was no ncceffity, yet if he will undertake to recite it, 
and miiiake in a material point, it is incurable. But if he recites 
fo much as will ferve to maintain his own a£tion truly, and mif- 
takes the reft, this will net vitiate his declaration i and fo he hath 

^(4) Sid. 348. Pofl, 301, FiUf. 45. Ld. Ray, Ijo. 343. 4.810. 
Abr. 6jS. 

dono 
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done here hy reciting fo much of the ihtute which ena^, «that 
« no man mall fpeak any fcandalous words of an early* which is 
enough (hebeing an earl) to entitle him to an action; and he con¬ 
cludes, “ prout per eundem a£lum pknius liquet)* 

The Court grounded thcmf&lves principally upon a Judgment 
given in this court, which was thus: There was a robbery com¬ 
mitted, and the party brought an adlion upon the ftatute of Hue 
AND Cry, 13. £dw. i. c. i, in which he recited “ incendia donate 
rum)* the faid ftatute beginning, Forafmuch as from day to day 
* robberies, murders, burning of houfesy and the precedents 

are all fo: but the parliament-roll is “ tncendia" generally widiout 
“ domorum )* and it was ftrongly urged that it was a mil recital, 
which was fatal: but the Court were all of opinion, that the 
plaintiff’s cafe being only conccining a robbery, for which the 
ftatute was well recited, and not about burning, which was mif- 
taken, it was for that reafon good enough; and judgment was given 
accordingly. 

I 

When this caufewas tried at the bar, which was in Eajier 
^erm laft, the Lord Mohun offered to give his teftimony for the 
plaintiff, but refufed to be fiuorny offering to fpeak upon his honour. 

But Wylde, JuJiicey told him, in caufes’between party and 
party he muft be upon his oath. 

The Lord Mohun afked him, whether he would anfwer it. 

The Judge replied, that he delivered it as his opinion. And 
becaufe he knew not whether it might caufe him to be queftioned 
in another place, he defired the reft of the Judges to deliver their 
opinions, which they all did, and faid he ought to be fworn. 
And lb he was, but with a falvojure'y for he laid there was an 
order in the houfe of peers, “ that it is againft the privilege of the 
• houfe for any lord to be fworn.” 


Thi lAsa 4jfi 
SRArTMViie 

JLosb D|asf4 


A/u«s!ngtidiif 
his teftimony la 
caufas betwooi 
party and party, 
moftbefwota. 
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Anonymous. Cafe 73. 

D ebt, upon the statute for not coming to Ittwhatmantwr 
CHURCH; and concludes, p(fr quod atlio Mccrevit declaration in 

domino regi et quer. ad exigend. et habend. The excep- *** 

TioN, after jud^ent, was taken, I’hat it ought to have been only £ii»*‘eTt, 
4 i£lio accrevit eidem the plaintifl^ qui tattle and not exigend. et may conduUc.* 
habend. for die king and himfelf-— non allocatur : for upon 
fearch of precedents the Cour r were all of opinion that it was 
good either way. 


Anonymous. 


Cafe 74, 


A CCOUNT.—Judgment was given quad computet. The de- a»aaion of 
* fendant pleads before the auditors, that the goods whereof account agakft 
he was to give a reafmiable account were bona periturai and 
though he was careful in the keeping of them, yet they were *****'*'^*1? 
much the worfe; that they remained in his hands for want of buyers, jathom* diiB 
and were in danger of being worfe, and therefore he fold them goods wreLe' 
upon credit to a man beyond fea. The plaintiff demurred. ftntm-a j for, 

eia] commlflion, a f«aor cannot fell the goods of his principal, except for 
I. Roll Abr. 1x5. Co. Lit. 89. Abr. Eq. 369. x. Vena. 638. 10. Mod, r.., 

514.60a. Stra. 1178. ti8s. 3. Peer. Wms. 185. 187. X79. Cowp. S55. 

And 
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AiroMf MOVI. And THE whole Court, after argument by Barrel, Stf» 
jeantjfar the plaintiff and Baldwin, Serjeant^Jor the defendant 
were of opinion that the plea was not good. J^or if a merchant 
deliver goods to his factor ad merchandtzand. he cannot fell them 
upon credit, but for ready money, unlefs he hath a particular com- 
milRon from his matter fo to do 5 for if he can find no buyers, he is 
not anfwerable j and if they are bona periiura, and cannot be fold 
for money upon the delivery, the merchant mutt give him autho¬ 
rity to fell upon trutt. If they are burned, or he is robbed with¬ 
out his own default, he is not liable. And in this cafe it was not 
pleaded that he could not fell the goods for ready money; and the 
fale itfelf was made beyond fea, where the buyer is not to be found: 
like the cafe of Sadock v. Burton (a), where in account againft 
a fadlor he pleads that he fold the jewel to the King of Barbary for 
the plaintiff’s ufe; and upon a demurrer the plea was held naught; 
for when a faftor hath a bare atrthority to fell, in fuch cafe he 
hath no power to give a day of payment, but mutt receive the 
* [ lOI 3 money immediately upon the fale. * Therefore in the cafe at bar, 
if the matter is not bound by the contnutt of the fervant without 
his confent, or at leatt the goods coming to his ufe; neither (hall 
the fervant have authority to fell without ready money, unlefs he 
hath a particular order for that purpofe. 

aplea There was another thing moved in this cafe for the plaintiff: 
to account be- p]{,j ought to be put in upon oath j for having pleaded 

l»^*i'*v«r?fied that he could not fell without lofs, he ought to fwear it: Fitzh. 
hy o«h ? Accompt^ 47.—^But no opinion w^s delivered herein; only the 
Chief Justice faid, that the plaintiff ought to have required the 
plea upon oath, for otherwife it was not neceflary. 

But for the fubftance of the plea it was held ill, and judgment 
Was given for the plaintiff. 


(a) I. Bulft. lOj. Yeiv. 20Z. 


Cafe 7 S‘ 


Harris’s Cafe. 


Ifahufband die, ^pKlNS, Serjeant^ movcd for a prohibition. The cafe was ! 
toying « A man makes a will and appoints his wife to be executrix, 

Md K«’be. and devifes a fhilling to his daughter for a legacy, and dies. The 
|6r«probate,ad- executrix, before probate of the w'lll, dies alfo inteftate. 

The queftion was, W hether the goods (hall be dittributed, by the 
dr«as mart be -3,2, &i. 23. Car. 2. c. 10. for fettling intettates ettates, amongft the 
w tbe next of gf to the executrix or to the next of kin to th& te^atof 
of the jjgj, jjufljandfince ttie dying before probate, her hulband, in judg-» 
asemt of law, died alfo inteftate ? 

t arttMwifir. 







This cafe feems to be out of the ftatute, the hufbartd having 
made a will, and the a£t intermeddles only where no will is made# 

473- Fittg, 
1. Salk. ^09* 

Ths 


«. Co. «. Cro. Elia!. aH. Ahr. Eq. *49. 1. Vern. aoO. 403- 
joj. 10. Mod. 315. 12. Mod. 16. 306. 615. Cafes Temp. Talb. aOj, 

Mod..|9. 65, Sisow. %. a j. ». Corn. Dig. i 6 i. 



Trinity Term* 28. Car. 2. In C. B. 

TmB Court deKvered no judgttient in it^ but ieemed to in- 
cKne diat the ibtute did extend to this very c^e> and that athni- 
niftration muft be conunitted to the next of kin of the huCband; 
but if there ihould be no diftribution* it mull; then be accordu^ 
to the will of the teftafior: 


Reder agalnft Bradley. 

TTwasmovedtoreverfeajudgment^veninAN honour court 
upon a writ of falfejudgment brought here. 

The plaintiff declared in the aftion below, that Acre was a 
communication between him and the defendant concermng the 
fervice of his fon $ and it was agreed between them, that in conft- 
deration* the plaintiff would permit his fon to ferve him, the defen¬ 
dant promifed to pay the plaintiff thirty fliillings. The plaintiff 
avers, that he did permit his fon to ferve him, and that the defen¬ 
dant hath not paid him the thirty (hillings. There was a verdift 
* for the plaintiff. 


Cafe 7& 

Judgment re¬ 
verted ia an 
ferior courti 
where the da¬ 
mage wa« laid 
to 30I. 

* [ 102 3 

Poft. X06, 

4. Term Rep^ 

49S* 


The exceptions now taken were — ^First, It is not (aid that 
tii^njurors were e/effi ad triand, Secondly, He lays his 
damage to thirty pounds, of which a court-baron cannot hold plea; 
for the difference taken by my Lord Coke is, where damages are 
laid under forty (hillings, cojis may make it amount to more j but 
where it is laid above, in fuch cafe all is coram non judtee ; for 
which reafon judgment was reverfed. But in this court the 
Judge doth not pronounce the rever&l, as it is done in the 
king’s bench. 


Lane againft Robinfon. Ca(c 77. 

^RESPASS FOR TAKING OF HIS CATTLE. The defendant Trefprfiw/rf 
Juftifies by virtue of an execution in an aftion of trcfpafs ormutAtmun 
brought in a hundred court j and the plaintiff demurred. broughTln rii 

Pemberton, Serjeanty took two exceptions to the plea. kt»drtdeuau 

First, Becaufe the inferior court not being of record cannot 
hold plea of a trefpafs quare vi et armis et contra pacem. —But Hob. ito. 
it was not allowed j for trefpalTes are frequently brought there, Sid.’34«, 
tuid the plaintiff may declare either vi et armis or contra pacenu 

Secondly, The defendant, reciting the proceedings below, JwfttficaSoo 
(aith, “ taliter procejjim fuity* whereas he ought particularly to 
fet forth all that was done, becaufe not being in a court of record 
the proceedings may be denied, and tried by jury.—But the 
Court inclined, that it was pleaded well enough, and that it was i« good, 
the (afeft Way to prevent millakes. Poft. 195. 

g.Ldv. 403. ltd. Ray. So. I. Wilf. 316. a. Wil£i c. aad fee tlw cafa of Rowland v. Vsaliu I 
C®wp. tS. 

But 
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If to a But if the plaintiff had replied, di injuria fua propria ahfqut tali 
that had traverfed all the proceedings.— Whedier 
SS^ofln rephcation had been good? becaufe the plaintiff mufl 

>firior court, Pf ticulwly that authority which the defendant pretended 

plaintiff may have from the Cuurt«*~But no judgment was given* 

ffply^ dihjuria fud frofrid ? €?*f. 

* r m ] 

Cafe 78. 

In tiefpafs for 
liking goods, if 
the d^endint 
Juftifies bf 
command of 
the lord of the 
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theplaintiffheld 
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rent, ind that 
for non. pay. 
ment of the rent 
betook the 
goods by way 
•fdiftrefs, the 
pbintiff may 
reply, that the 

piMe WHERE 
is Mira, ABS- 

tUSE HOC that 
it is infra fco- 
duwt withotrt 
Caking the te> 
nancy upon 
bim. 


• Sherrard agalnft Smith. 

'T'RESPASS quare claujum fregit^ and for taking away his goods. 

The defendant juftihes the taking by the command of the 
lord of the manor, of which the plaintiff held by fealty and rent, 
and for non-payment thereof the goods were taken nomine dihric^ 
tioms. The plaintiff replies, that the locus in quo eft extra, absque 
H oc quod eji infra feodum. The defendant demurs fpecially, be¬ 
caufe the plaintiff pleading hors de fon fee, fhould have taken the 
tenancy upon him, as in Bucknats Cafe (a), where this is given as 
a rule by Lord Coke. 


13. Affife, iS. 
s8. Aflife, 4.1. 
f. Cc. 20. 34. 
And. 237. 
Dyer, 311. 

«, loft. 296. 
Co. Lit. I. 

4. Bic. Abr. 
ao£. 389. 392, 
3»3* 


♦ [ 104 ] 


Pemberton, Serjeant, on the other fide agreed, that in all cafes 
of affile hors de fon fee is no plea, without taking the tenancy 
upon him. And in the Year Book 5. Edw. 4. pi 2. it is Md, 
that in replevin the party cannot plead this plea, becaufc he may 
difclaim; but Brooh in his Abridgement of this cafe (h) faith, this 
is not law, and fb is the Year Book 2. Hen. 6. pi. i. j and many 
cafes afterwards were againft that Book of Edw. 4. and that a man 
might plead hors de fon fee: as if there be a lord and tenant hold¬ 
ing by fealty and rent, and he make a leafe for years, and the 
lord diftram the cattle of the lefl'ee, though the tenant hath paid 
the rent and done fealty j there if the leflee alledge that his leffor 
was feifed of the tenancy in his demelhe as of fee, and held it of 
the lord by fervices, &c. of which fervices the lord was feifed by 
the hands of his leffor, as by his true tenant, who hath leafed the 
lands to the plaintiff, and the lord, to charge him, hath unjuftly 
avowed upon him who hath nothing in the tenancy, it is well 
enough, as in the cafe of avotvrhs (c) ; and thereafon given in the 
Year Book of 5*^ Edw. 4. about Dilclaimer will not hold now, fbr 
that courfe is quite altered, and is taken away by the ffatute of the 
21. Hen. 8. c. 19. which enacts, « that avowries ^11 be made 
by the lord upon the land, without naming his tenant.” But iit 
cafe of trefpafs there was never any fuch thing objeded as here 3 
for what tenancy can plaintiff take upon him in this cafe ? He 

cannot fay tenen. liheri tenementi, for this is a bare adion of tref¬ 
pafs, in which though the pleading is not fo formal, yet it will do 
no hurt; for if it had been only * extra feodum, witnout the tra- 
verfe, it had been good enough. 


(«} 9.00.33.1036. SeeaIfo22.HM.6. 
A 2. Keilw. 73. %. Air. pi. 

Kp Ad*, pi. 13. and Co. Lit. t. b. 


(i) Bro. Abr. tit. » Hon de fon Fee," 

pi. IS. 

(f) 9. Co. 


And 



^ Trinity Term, iS. Car. 2. Ill C. B. 

And of that opinion was Ithe Court in Hilaty Term follow* 
Ing, when judgment was given for the plaintiff {ahjente Scroogs). 
And THE CHIEF JUSTICE faid, that tie rule laid down byLoRi> 
Coke, in Cc. Lit. 1. b. that there is no pleading hart defon. fet 
wi^out taking the tenancy upon him, is to be intended in cafes 
of ainfe; and fo are all the cafes he there cites for proof of that 
opinion, ahd therefore fo he is to be underftood i but this is an 
a^ion of trefp<ifs brought upon the pojfejjton., and not upon the title, 
^ In the cafe of aoowryy a ftranger may plead generally hors de fen 
fee., and fo may tenant for years; and this being in the cafe of a 
trefpajs is much ftronget, and if the plaintiff deftroy the defen¬ 
dant’s j unification) it is Well enough. 

Seen. c. 19. 


Sir William Hickman dgainft Thorne and Others. 

EPLEVIN. -The defendant juftifies the taking, for that the 
locus in quo was his freehold, and that he took the cattle there 
damagefefant .—The plaintiff in bar to the avowry replies, that 
the locus in quoy fs’e. is parcel of fuch a comtnon-field, and pre- 
feribes to have right of common there, as appendant to two 
acres which he hath in another place.—The defendant rejoins, 
that there is a cuftom,th8t every freeholder who hath lands lying 
together in the faid common-field may inclofe againft him who 
hath right of common there, and that he had lands there, and did 
inclofe.—--The plaintiff demurs. 

Newdigate, Serjeant^ took exceptions to the rejoinder.— 
First, For that he did not aver, that the lands which he in- 
clofed did lie together, and therefore had not brought his cafe 
within the cuftom alledged .—non allocatur'^ becaufe he could 
not inclofe if the lands had not laid together. 

]i6-301.356 575. Ld. Ray. *37 SR5. i. Salk. 203. 

Secondly, He gives no anfwer to the plaintiff's right of 
common but by argument, wh'ch he fhould have confefled with « 
hene et verum f/?, and then fhould have avoided it by alledging the 
cuftom of inclofure j like the cafe of Rujfel v. Broker (</), where 
in trcfpafsfoi cutting oaks the defendant 'pleads, that he was fcifed 
ofamefiuage in fee, and prefer ibes to have rationahile rf overturn 
ad libitum caphnd. in fofeis j the plaintiff replies, that the locus in 
quo was within the foreft, and that * the defendant and all thofe, 
ficc. habere cenfueverunt rationabile ejloverium^ fs*c. per liberationem 
forejiarii ; and upon a demurrer the replication was held naught, 
bccaufe tho plaintiff ought to have pleatled die law of the foreft, 
VIZ. lex forejia talis ejls or to have traverfed the defendant’s 
prefeription, and not to have fet forth another prcfcriptioii in his 
jreplication without a traverfe. 

(a) ». Leon. 209, 

VoL. IL H Thirdly, 


•ttmh 

Smitic. 


Cafe 79* 
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S. C. i.Freem, 
210. 

Co. Lit. 114. 
Yelv. 2, 2iy, 
9. Co. 58. 

H<.h 107. 

Cro. Car. 43s. 
Comyns, 341. 

1. Vein. 32. 
308. 456. 

2. Vern. 103, 
Com. Dig 4702 

If a defendant 
juftify the talt* 
ing in replevia 
as in hie free* 
hold, and the 
plaintiff pre- 
feritus trii ri^C 
of common, 

•[105 ] 
^terei If the 
deicndant can 
plaid0n|/i«Mto 
inclofe wi houc 
confeffing the 

ii^htofeemmoBa 

3 Com. 

“ Pleader** 

(C. 3.} 



A t>’itfcripiIon 
■gatnil another 
proTenption is 
atot good with* 
ont a traverfe. 

Moor, 572. 
Cit> £liz 693. 
t. Leon, 44 
77. 

Yelv *41. 
Hob. 80. 

253. 
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Thirdly, The defendant fhould have pleaded the cuilom, 
and then have travel fed the picfcnption of the right of common { 
for he cannot plead a cuftom againft a cuftom ; as in Aldred^$ 
Cafe (a)., where one prefcnbes to have a light, die other cannot 
prefenbe to flop it up, 

Pemberton, Serjeant, contra. He faid, that which he took 
to be the only queftion in the cafe was admitted, i tz. That fuch 
a cuftom as this to inclofe was good , and fo it has been adjudged 
in Sir Milts Corbefs Cafe (b). But as to the objcd^ions which 
have been made, the defendant admits the prefciiption for right 
of common, but fiith he may inclofc againfl. the commoners, 
by reafon of a cuftom which is a bar to his vciv right of com¬ 
mon, and therefore need not confefs it \^\th a. b nc ct zerum ijl, 
neither could hi. liavcife the prcfcriptioii, bccaaft he hath admitted 
It. It IS tiue, wh le one prelcnbcs to have lignts m his houfe, 
and anoth r prtfci ibcs to ftop them up , this is not good, ber lufe 
one prtfcription is dircflly contrary to the other, and foi that 
reafon onemuftbe travelled, but hue the d*,fuidant hath con- 
fefltd, that the plaintiff hath a right of common, but it is not an 
abfolute but a qualified right, againft which the defendant may 
inclofe and here being two prefci iptions pleaded, and one of 
them not bung confeflld, it muft fiom thence necelTanly follow, 
that the o.hcr is the iiTuc to be tiitd, which m this cafe is. Whe¬ 
ther the d fci.dant can mclolc or not ? 

The Chiei- Justio and ihfwhole Court were of opi¬ 
nion, that whucthtre are fever il fitcholdcrs who have right of 
common 111 a common field, fuch a cuftom as this of mclofing 
is good, bccauf, the remedy is rtcipiocal, foi as o.nc may inclofe, 
fo may anothci. 

But Atkyns, fujt e, doubted much of the cafe atbir, be- 
caufe the defendant had yYadcd this cuftom to inclofc in bar to a 
freeholder who had no land in the common held where he claimed 
right of common, but prefenbed to have fuch right there as ap¬ 
pendant to two .icres of land he had aJili, tor which reafon he 
prayed to amend upon payment of cofts. 

fo) 5. Lo» 38. 7 C®* 5* 
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* Attorney General againft Sir Edward Turner. Cafe 8o. 

I NFORMATION.—The cafe was. That the king by letters Agrantfromthe 
patents granted feveral lands in Ltncolnjhire by exprefs king of ceruln 
words i and then this claufe is added, upon which the quefiion lands, and alfo 
arofe, Nec non totum illud fundum et folum et terras fuas con- || 

“ tigue adjacen. to the premifes, qua funt aqua cooperta vel qua « folumtutrrat 
“ in pojierum de aqua pojfunt recuperari.** And afterwards a great«« %l?c*ontTgui 
quantity of land was gained from the fea, **adjattKtefjua 

The queftion was. Whether the king or the patentee was en- « 
titled to thofe lands ? in pojitrumi* 

Sawyer, for the iing, argued, that he had a good title, be- « rJcfp^frr 
caufe the grant was void, he having only a bare pojjibility in the will n<« paA * 
thing granted at that time. land afterwards 

But Levins on the other fide inftfted, that the grant of thofe fca'."*** 
lands was good, becaufe the king may grant what he hath not in s. c.Ray. *41. 
pojfeffion^ but only a pofiibility to have it. But admitting that he s. c. 1, Lwr, 
could not make filch a grant, yet in this cafe there is fuch a cer- 
tainty as the thing itfelf is capable to have, and in which the king 
hath an intereft j and it is hard to fay that he hath an intereft in a CrT’jic. 509, 
t. Bulft. 194. Moor, 571. 1. Sid. 149. s. Roil. Abr. 170. z. Roll. Rep. 168. s. COign, 
S. Hpd. 8.1a. 19. 105. iz. Mod. 77. litzg. 90. £90. 308. a. Peer. Wms. 182. (4og.) 
ftey. 49. 51. i8a. 4. Bae. Abr. 154. 

H Z thing. 
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thing, and yet tannot by any means difpofe of it. If it ihould fctf 
objeded, that nothing is to pafs but what is contigue adjaeen. t<J 
the premifes granted, and therefore an inch or fome fuch fmall 
matter muft pafs, and no more j certainly that was not the inten¬ 
tion of the king, whofe grants are to be conftrued favourably, and 
very bountifully for his honour, and not to be taken by inched. If 
there are two marfties adjoining which are the king’s, and he 
grants one of them by a particular name and defcription, and then 
he grants the other contigue adjaeen. ex parte aujiralii certainly 
the whole marfli will pafs i and it is very ufual in pleading to fay a 
man is feifed of a houfe or clofe, and of another houfe, &c. ren- 
tigue adjaeen. that is to be intended of the whole houfe. In this 
cafe the king intended to pafs fomething when he granted totum 
fundunti c. but if fuch conftrudion fliould be made as inAfled 
on, then thofe words would be of no fignification. It is true, the 
word “ illud“ is a relative, and retrains the general words, and 
» [ 107 ] implies that which may be (hewn as it were * with a finger; and 
therefore xnDoddington's Cafeija)-^ a grant of ilia mejfuagia 
fituate in JVells^ and the houfes were not in WelU but elfewhere, 
the grant in that cafe was held void, becaufe it was retrained to a 
certain village, and the pronoun “ i 7 /(b” hath Reference to the 
town; but in this cafe there could be no fuch certainty, becaufe 
the land at the time of the grant made was imder Water. But if 
the patent is not good by the very words of the grant, the non oh- 
flante makes it good, which in this cafe is fo particular, that 
it feems to be deiigned on purpofe to anfwer thofe objefiions of 
any miilake or incertainty in the value, quantity, or quality of the 
thing granted; which alfofupplies the defeats for want of right in-< 
ftru^ion given to the king, in all cafes where he m^ lawfully 
make a graht at the common law, 4. Co. 34. Mozun*s Cafe. And 
there is another very general claufe in the patent, viz. “ Damns 
“ pramiffa adeo plene,’^ as they are or could be in the king’s hands 
by his prerogative or otherwife. Adeo plene are operative 
words (i), Id^ifller's Cafe^ 10. Co. 63. And there is alfo this 
claufe, “ omnes terras nojiras infra jluxum et refiuxum maris,** 
It is true, thefe words ^pramijjis preed. fpeiian.'* do follow'; 
from whence it may be objected, that they neither did or could, 
belong to the premifes; and admitting it to be fo, yet the law will 
rejeftthofe words rather than avoid the grant in that part. In the 
cafe of the Abbot of Strada Marcella [c) the king granted a manor, 
ft bona et catalla felonum di£lo manefio fpeSlan.: now though fuch 
things could not be appendant to a manor, yet it was there 
adjudged that they did pafs. Such thiqgs as thefe the king hath by 
his prerogative, and fome things the fubje£t may have by cuftom or 
prefeription, as wrecks, &c. And in this very cafe it is faid, that 
there isacuflom in Lincolnjbire the. lords of manors fliaUhave 
derelid lands, and it is a reafonable cuftom; for if the fea wafll 

(«} a. Co. 32. 24,2. 12. Co. 75. I, SiBod. 27 f» 

(^} Ante, 4. Bac. Abr, Si}. 

(c) 9. Co. 27. b. But fee Rarm. 

away 


ATT02MXT 

OtVltAL 

Bit iiowAie 
TV2NX2. 



Trinity Term, 28. Can 2. In C. S. 

iwray the lands of the fubje^l, he can have no recompence unlefs he 
ihould be entitled to what he Mins from the fea: and for this there 
are fome authorities} as Sir Henry Conjlabl^s Cafe, 5. Co. 
land between high-Water and low-water mark may belong to a 
manor. 

But no judgment was given 


(a) The report of this cafe in Sir T. 
Hay, 242. fays, it was adjourned s but 
* Levinzi Strjeanif who was counfel for 
the pattoiee, reports, that afterwards 
Montacue, Cfaif Bar»H, and the 
Court, with the advice of Rainsford, 
Cbitf JuJiice of the king’s bench, and 
North, Chief Jufiite of the common 
pleas, held, that nothing palTed by thefe 
general words of the grant s *• Omne 
« Jthm,Jnndum, tenam, eertnam, ttrram 


marifeal, eeiiligue adjaeeni prami^s, 
quec modo inundat, vet ajua maril re« 
aperta exiftunt, et quee ad aKqued 
Umput impofteium rtcupe'at forent 
per reMieaeM merit, vet alittr alia 
quoevnjue mode, atm o ftante mit nam^ 
'* aetneto valorem qaantitatem vet quails 
« tatem bat that the patent, astothe 
quantity of land which became dereiid 
afterthepatent, was void. S. C.a-Lev. 
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• Morris cgawjt Phil pot. 

T he pt.aintiff, as executor to T. brings an action of A rtleafe by an 
debt ngalnit the dtfendant, as admininilti altjr to S. for a executor before 
debt due from thefaid inteftate to the plalntifl ’s teftator. 

The defendant pleads, that the plaintiff relc.ifed to him “ all 
« brewing vefii-ls, &c. and all otltcr the effatc of S. lately de- 
“ ccafed” (this rclcafc was before probate of the will); to which 2^ Show 
plea the plaintiff demurred. pi. 32. 

And, Whether this rcleafe was a good bar to the plaintiff’s ac- 
tion ^ was the queffion. S. C. T. Jones, 

1C4. 

It was faid, /hr the pJdintijf^ that it was not; for if a conufee Anr. Eq. 241, 
releafe to the cognifor all In'- right and lille to the lands r f thv: cog- >■ 5 *- 

nifor, and afterwards fne out t xccution, )et he may xtend the 
very lands fo releafed : fo if the debtee releafe to tht d'.bror all his Jq V'wn' 165! 
right and title which he hath to liis lands, and afterwards gets a i-i. 254. 325, 
judgment againft him, he may extend a moiety of the fame lands 4*3- 
by elegit ; the rcafon is, becaufc at the time of thefe icleafes given, **• *°* 

they had no title to the land, but only an inception of a righi, 
which might happen to take place hi futuro: fo here a releafe by 611'. 

Prec. Ch. 49. 173, 54c. Cafes Temp. Talb. 217 2Zf». 24U. 2. t'eci. Wais. 332. 3. Peer. 

Wms. 13a. 316. 321. 330, 381. -Stra. 70. 440. 104S. Ld. Ray. 1306. 2. Dac. Abr.4i3« 

H 4 the 
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the executor of the debtee to the adminiftrator of the debtor be-r 
fore probate of the \vill, is not good ; beoaufe by being made ex¬ 
ecutor, he had only a po/libility to be entitled to the teftator*s 
eflate, and no intcreit till probate, for he might refufe to prove 
the will, or renounce the cxecutorlhip. It is true, a releafe of 
all aftions had been good by the executor before probate (a), be- 
caufe a right of adlion is in him, and a debt which confifts merely 
in adtion is thereby difehargeu; but in fuch cafe a releafe of all 
right and title would not be good, for the rcafons aforefaid. 

But, /hr the defendant^ it was infifteu, that this releafe was a 
good plea in bar j for if a releafe be made by an executor of all 
his right and title to the teilator’s eftate, and then '.he executor 
fues the party releafed (as the adminiftrator is lued in this cafe) 
for a debt due to the teltator, the releafe is good ; becaule if he had 
recovered, in this cafe the judgment mult be de borm tijt&torhy^ 
which is the fubjedl matter j and that being releafed, no action can 
lie againft th? adminiftrator.— {b}. 


(41} Goctolphlii, 14.5. pi- 4. 

(b) This appears to be the fame 
•ate with that reported z. Lev. 274. 
tinder the name of Mon it i>. bFilford, in 
wliich it is faid, that Jom s, Wyldf., 
andTwisuFN,upon tlie hrliar* 
gumenc, were of opinion, that the releafe 
was no bar, notwithftanding the general 
words ; for being made for particular 
purpofes, the general words are to be 


guided by the particular purpofes,— 
Rmnsford, Clirf JuJiite, centra,— 
After the caufe had been 'reued fcveral 
times at the bar, in Hilary Teim the 
30. & 31. Car. % judgment was given 
for the plaintiff hy the vholl Court j 
and with rlu. report the S. C. 3, Keb« 
814. and T. Jon<:s, 104 agree; but 
S. C. 2. Show. 32. fays it was adjoumei^. 
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• Piggot on the Demife of Sir Thomas Lee againji The Cafe 82, 

Earl of Salifbury. 

Eajler ’Termt 26. Car, 2. Roll 629. 

E jectment for fourteen houses and some gar- a wife, being 
DENS in the parifli of 5 /. Martin in the Fields. tenant for life, 

with remainder 

The jury find as to all but one moiety for the defendant: as for in tail to /t, 
the other moiety, they find, that thefe were formerly the houfes of remainder to Iwr 
one Nigbtingfe^ who was feifed thereof in fee, and made a leafe 
of them, which commenced i yfyW/V, 7. Jac. i. yet in being: i^ainder^s”ver. 
That the rcverfion defeended to Bridgit, his daughter and heir, joins with huf- 
who married William Mitton^ by whom (he had a daughter named band in a fine 
Elizabeth: That upon the marriage of the faid Elizabeth with ^ 
Francis the fon of Sir Oliver Lee, by fine and other fetilements, thc‘cfta« t^*** 
thefe houfes were fettled to the ufe of the faid Bridget for life, themfeJvcs for 
then to the ufe of Francis L(e and the f.id Elizabeth, and the life with war- 
heirs on the body of the faid Elizabi th to be begotten by Francis j ranty ; the war* 
and for want of fuch iflue, to William Mitton for life } and after- defeenda 
wards tp the right heirs of Bridget Mitton for ever. William dV-manTn uU., 
Slueert, If the efiate whiih the hulband and wife had in pofieflion only pafTed ? or, Whether 
that and the eftatefor life which the hufband had in remainder alter the ellate-tail likewife patFed f 
—S, C. 2. Lev. 154.. S. C. 2. Jones, 68. S. C. Poilexf. 146. S. C. Keb. 321. 58o> <>3». 
6 ii, 695. Cro. jac. zoo. Abr. P.q. 255. i. Vern. 149.226, 2. Vern. 3. 56. 10. Mod. 
3,4.142. II. Mod. 103.196. 210. X2.Mod. 512. Gilb, £q. Rep. 17. 108. |, Barnes, 147. 

Cafes Temp. Talh. 234. 164. Stra. 414. Salk. 338. Ld. Ray, 34. 179.782. 850.872. 
Cruife on fines, 285. 3. Peer. Wmi, 146. 3. Aik, 729. > 
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PicaoT Mitton and BrLlgct his wife, before the expiration of the terni^ 
»gatit/l levy a fine Jur csnccjjerunl to two cognifces, wherein the laid huf- 
band and wife conced. tenementa prad. et totum et qutequid habent 
H|(i.isBviT. tcnenientis presd. cum pertin. for the life of the faid hulband and 
wif.', and tiie furvivor of them with proclamations. 'I'hey find, 
th it the lefi’ee for years attorned, and that the fine tlius levied was 
* C 110 3 Eurloj Saltjhury) and thst * before the firft day of 

February^ before the adlion brought, he entered by the direftion of 
the two cognifees, and that he was feilVd proui lex pojiulat-: That 
I February^ 7 . Jac. I. 5/V Oliver Ler^ and Francis Lee his fon 
and heir, and Elizahtb his wife, IFiliiam Mitton^ and Bridget 
his wifi', by bargain and falc conveyed the premifes to the Earl 
and hiS'heirs, which was enrolled in chanc' i-y, in which deed there 
was a warranty agahiil Sir Oliver and his heirs : That in the 
fame T'crm, viz,. Purificfiiithis, William Mitton and 

Bridget hi; wife a fin'- fur cognifance de droit come ceOy fjfr, 

to rl’;' earl: That Frc '’f J.rc ^”.as 1’; n and heir of Sir Oliver Lee : 
That Sir Ol.vtr aia'' E'..-..ahcti died in the life-time of Francis^ 
and that Fruheis died loaviiig ifliie Sir Thanas Lee, the now lelTor 
of the jdaintift’: I'hat tlie warranty defeended upon him, being 
iuheritable to the tfate tail: That the eftate of the Earl of 
Salijlmiy d; feended to the prefeiit eail, who was the defendant; 
and that Sir Lhomas Lee entered, aiid made a Icafe to the leflbr of 
tlie plaintiff. 

The question upon this fpccial verdiiSf was. Whether by the 
fine fur concejjerunt levied 7 . Jac. 1 . the eftate which the hufband 
■and wife had in pofft flion only pafitcl, or whether that and the 
eftate for life, which the hufband had after the tail fpent, pafled 
likewif ? if the latter, then they pafled more than they could 
lawfully grant, btcaufe of the intervention of the eftate tail; and 
then this fine wrought a difpliicing or diverting the eftate of 
William Mitton for life in reverfion,;md turned it into aright (a)i 
and if fo, then this collateral warranty of Sir Oliver Lee will de- 
feend on Sir Francis, and fiom him to the plaintiff', and will bar 
hi^. entry {b ): but if the eftate was not difplaced and turned into 
a right at the time of the warranty, then the heir is not barred by 
this collati-ral warranty of his anceftor. 

This cafe was argued by PeiMBERTOK, Serjeant, for the plains 
t'Jf and by Sir William Jones, Jttorncy General, for the 
defendant, 

Pe.mrerton, Serjeant, for the plaintiff, faid, that this fine 
pafled only the tftate w'hich William Mitton and his wife had in 
poircflion and no other, and therefore worked no diverting j and 
£ 111 3 reafonswere:—* First. Such aconftruclionfeems moft agree7 

able to the intention of ;d! the parlies to the fine.—S econdly, It 
^nray well ftand with the nature and the words of the fine —. 
^'J'hirdlv, It will be moft agreeable both to the judgments and 

(a) Cc. Lit. 338. b. (i) Sec 4. Sc, c. |6. 

opinions 
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opinions which have formerly been given in the like cafes.—And 
9 S to THE FIRST of thefe, it will be neceflary tp confider what the^Ea^ ot 
will be the efFedl: and conf.quence of levying this fine both pn one Sahsevev,^ 
fide and the other. It cannot be denied, but that there was 
chafe intended to be made under this fine, and that the parties were 
willing to pafs away their eftate with the leaft hazard that might 
be to themfelves j neither can it be imagined that they intended to 
defeat this purchafe as foon as it was made, which they muft do if 
this fine works a forfeiture; for then he in remainder in tail is en¬ 
titled to a prefent entry, and fo the eftates for life, which the hulband 
-and wife had, are loft, and there was a poffibility alfo of lofing the 
revCrfion in fee, which the tenant in tail after his entry might 
have barred by a common recovery. And had not the parties in¬ 
tended only to pafs both the eftates, which they lawfully might 
pafs, why did they levy this fine fur concejfit F They might have 
levied a fine fur cog 7 iifance de droit come ceo^ &c. and that had been 
a diJJ'eiftn. B efides, what need was there for them to mention any 
eftate which they had in thefe houfes, if they had intended a dif- 
feifin ? But this being done, fuch a conftrudtion is to be made as 
may fupport the intent of the parties j and it would be very un- 
reaJonable, that what was intended to preferve the eftate mould 
now be adjudged to work, a difleifin fo as to forfeit it, and fuch a 
difleifin upon which this collateral warranty fliall operate and bar 
the eftate in remainder. And therefore no more fliall pafs by this 
fine than what lawfully may; and rather than it fliall be conftrued 
to work a wrong, the eftate lhall pafs by fradtions; for both the 
eftates of William Mitton for life are not fo ncccffarily joined and 
united by this fine that no room can be left for fuch a conftruftion. 
—Secondly, Such a conftrueftion will not agree with the nature 
and words of this fine. It is true, a fine, as it is of themoft folemn 
and of the greateft authority, fo it is of the greateft force and ef¬ 
ficacy to convey an eftate, and the moft effedtual feoftinent of re¬ 
cord, where it is a feoffment; and likewife the moft effedtual rc- 
leafe, where it is to be a releafe. * But on a bare agreement * [ II2 ] 
made in adlipns between the demandant and tenant at the bar, and 
drawn up there, the Judges will alter and amend fuch fines, if 24. j. 36. 
they did not in all things anfwer the intention of the parties. It is roilea. 
agreed, tliat fines can work a difleifin when they can have no other 
jfiterpretation \ as if tenant pur outer vie levy a fine to a ftranger 
for his own life, it is more than fuch a tenant could do, becaufe 
his eftate was during the life of another, and no longer. So a fine 
fur cognifance de droit^ ds’e. implies a fee, which being levied by 
any one who has but a particular eftate will make a difleifin. But 
this fine Jar concejjit has been always taken to be the moft harmlefs 
of all others, and can be compared to nothing elfe than a grant of 
totutn Jla^m fuum et quicquid hahet^ dsf c. by which no more is 
gfwted than what the cognifor had at the time of the grant j and 
10 it hath been always conftrued. Indeed there is a fine fur con^ 
ceffit which exprefles no eftate of the grantor, and this is properly 
levied by tenant in fee or tail j but when particular tenants pafs 

over 
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P* over their feveral eftates, they generally grant tetum et quicqutd hi* 

ient in tenementis being very czutious to exprefs what 

^^uBORy*' eftate they had herein. When this fine fur concejjit was firft in- 
Ko Mad -f t vented, the Judges in thofe days looked upon the words ^qukqnti 
,85. *4.5 ,habenty to be infignificantj and for that reafon in the Year 
s. Vern. 684. Book 17. Edw. ^.pl. 66. they were refufed. The cafe was, Two 
a. Peer. Wms. hufbands and their wives levied fuch a fine to the cognifee, and 
409.456. thereby granted totum et quicqutd habenty which words 

were rejedled, and the Judge would not pafs the fine, becaufe if 
the party had nothing in the land, then nothing pafled; and fo is 
44. Edtv. 3. pi. 36.; by which it appears that the Judges in thofe 
times thought thefe fines did pafs no more than what the cogniibr 
had : and for this there are multitude of authorities in THE Year. 
Books. Now thefe words cannot have a fignification to enlarge 
the eftate granted, they ferve only to explain what was intended to 
pafs; for in the cafe at the bar, if the grant had been “ totum et 
“ quicqutd habent in lenementis preediciisy” there would have been 
no queftion of the eftate granted; but the cognifors having granted 
^ tenenwnta prigdiSlOy* they feem, by thefe fubfequent words, to 
recollcift thcmfelves, viz. totum et quicquid habent in tenemeniis 
p [ j 12 J prcpdiclis. * B ut it may be obj edled, that the 11 mitation of the eftate, 
VIZ. “ duranievitu eorumet alterius eorum diutius viventisy* works 
a difleifin; becaufe, by thofe words, two eftates for life p^s entire 
in poft'c'flion, whereas in truth there was but one eftate for life of 
the hulband in pofleffion; and therefore this was more than they 
could grant, becaufe the eftate tail came between the eftate which 
the hulband and wife had for theirli ves and for the furvi vor of them, 
and the eftate which the hufband had for his own life. And thisf 
is farther enforced by that rule in law, that “ Ejiates/hall not pafs 
“ by fractions for otherwife there can be no reafon why they 
fliould not thus pafs. But this rule is very fallible, and not fo 
much to be regarded. It is true, the rule is fo far admitted to be 
true, where, without inconveniency, eftates may pafs without 
fradtion ; but where there is an inconveniency it may be difoenfed 
withal, it being fuch an inconveniency as may appear to the Judges 
to make the thing granted to go contrary to the intent of the par¬ 
ties. And that fuch interpretatidns have been made, agrees with 
the third reafon propofed in this cafe, vi%. That it hath received 
countenance by judicial opinions and determinations in former 
judgments, 14. Edw. ^ pi- 4. 27. Hen. 8. pi. 13. i. Co. 67. 
Bredon's Cafcy which was thus: Tenant for life; remainder in taii 
to A. ; remainder in tail to B. ; tenant for life and he in the firft 
remainder levied a fine fur cognifance de droit come ceo ; it was ad- 
ilt di/continuance of either of the remainders, 

1 Inft^s'a. becaufe each of them gave what he might lawfully, viz. die 
Cro. Cir. 4 o 6 . tenant for life granted his eftate, and the iemaindcr-man pafted a 
fee -fimple determinable upon this eftate tail, and yet each of their 
eftates were ft ill divided. 

Qti the other fide it was faid, that in aft <;afes where the perfba. 
who hath a particular eftate takes upon him, either by feofiineiit 
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in pats or hyfine^ which is a feoffment on record, to grant a great¬ 
er eftate than he hath (as in this cafe is done), though poffibTy the 
eilate of the grantee may determine before that of tlie grantor, yet 
it is a difplacing the reverfion; as if a man has an eilate for ten 
lives, and makes a grant for the life of another; here is a poffibi- 
lity that the eilate which he granted may be longer than the eilate 
he had in the thing granted,T)ecaufe one man may furvive the; ten* 
and for that reafon it is a diverting.— F lu st. In this cafe the eilate 
•which the huiband and wife had is to be confidered ; Secondly, 
What they granted. * And by the comparing of thefe together it 
will appear whether they granted more than they had. The nufband 
and wire had an eilate for the life of the wife, and (after the eilate 
tail) the huiband had an eilate for his own life; now they grant 
an eilate for the life of tiie huiband and wife and the furviveri 
What is this but one entire eilate in poiTeffion \ No other interpre¬ 
tation can be agreeable to the fenfe of the words; for if it had been 
granted according to the true eilate which each had, then it ihould 
have been, firil for the life of the wife, and after the tail fpent, then 
for the life of the huiband.—The next thing to be confidered ii:. 
Whether the eilate ihall pafs entire or by fraSrions ? And as to that, 
I need fay no more than only to quote the authority of that judg¬ 
ment given in the cafe of Garret v, Blixardy i. Roll, Abr. 855. 
which is ihortly thus, viz. 1 enant for life, remainder for life, re¬ 
mainder in tail, remainder in fee to the tenant for life in re¬ 
mainder ; this tenant for life in remainder levies a fine come ceoj 
hfc, : it was adjudged a forfeiture of his eftate for life; fo that the 
remainder-man in tail might enter after the death of the tenant for 
life in pofteffon; for it fliall not be intended that be parted his 
eftate by fra£lions, viz. an eftate in remainder for life, and a re¬ 
mainder in fee expeiftant upon the eftate tail, but one entire eftate 
in portTellion j and it is not like the authority in Brcdotds C(tje{a)y 
for there the eftate for life and the eftate tail followed one another. 
Next it is to be confidered, whether, after they granted ‘‘ omnia 
ilia tenementay* the fubfequent words, “ et totum Jiatumfuutriy 
do not come in by way of reftriilion, and qualify what went before. 
But thofe fubfequent words are placed in this fine, not by way of 
reftriction but of accumulation. In Littletotiy feiH. 613. it is faid, 
that if tenant in tail grant all bis eftate in the tenements, 
all his eftate, &c. in this cafe the alienee hath but an eftate for the 
life of the tenant in tail; and it is obfervable, that ** totumJiatumy* 
in the cafe put by Littl tony is both in the premifes and the haben» 
dum: but if I will grant tenementa pradicta in the premifes, and 
then make another limitation in the there ^^toUmJintumet 

qutequidy can make no reftri< 5 tion; if it Ihould, it will fpoil' 
moft conveyances. It is agreed, that if thofe words had been 
omitted in this cafe, then by this fine the reverfion would be dif- 
placed ; and therefore much weight is laid upon thefe words to 
explain the meaning of the parties tliereby ; and that when they 
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granted “ tenementa pradifta*’ they meant « totum Jiatum, 

* But here is no ground for fuch an interpretation; it is an entire 
grant of the houfes by the words “ tenementa pradiSia^* and the 
fubfequent words fhall never be allowed to make fuch a reftriftion 
which fliall overthrow the frame of the deed. If a man who has 
no eftate in the land paffes it by deed, this fhall work againft him 
by way of eJJoppely and tlicfe words “ totum et quicquid^ 
which are ufual in all conveyances, fhall make no alteration of the 
law; for if fuch conftruflion fhould be made of thefe words as 
hath been objefted, then in all deeds where they are inferted, if 
it happen that the party hath no eftate or a void eftate, nothing 
pafles ; and then covenants, eftoppcls, and warranties would be no 
fecurities in the law.— Secondly, I'hefe words “ totum et quic-- 
“ qutd^* iSc. come in a diftint^T: claufc of the grant; the prece¬ 
dent words arc, “ tenementa pradldia et totum Jiatum et quicquid, 
“ t^c. reddidcruntj^ which are two parts, a grant and a rdcafe, 
and have no dcpcndance upon each other, being diftindi claufes, 
and therefore theft, words fhall not beany reftridtion of the former; 
but if one claufe be carried on with a connedtion fo as it is but an 


entire fentence, in fuch cafe a man may reftrain cither general or 
particular words, Hob. 171. in the cafe of Stukely v. Butler.-— 
Thirdly, Admitting thefe words are a reftridfion of the for¬ 
mer, yet the eftate isfo limited, that if the firft words were out of 
the cafe, this latter claufe, hefaid, was enough for his purpofej for 
the grant is not in the ufual words by which eftates pafs, vi%, 
“ eftate, right, title, intereft,” but “ totum et quicquid^ 
for the lives of the grantors and the furvivor j which Ihews that 
they took upon themfeivcs to grant for a longer time than they 
had in pofieffion ; if they had only granted it for both their lives, 
they might have fome colourable pretence.— Fourthly, It is 
apparent from the claufe of the warranty, that the intent of the 
parties was to grant an eftate exprefty in pofleflion for the lives 
both of the hulBand and his wife ; for it is that which the grantee 
fhall hold, &c. during their lives and tlic longer liver. The cafe 
of Eujlacc V. Scaven (a) has been objedted. It is reported in 
Cro.yac. 696. which is. Feme covert and J. are joint-tenants for 
life ; the huftiand and wife levy a fine to yf. the other joint-tenant, 
and grant the land and “ totum et quicquid habent^ to him 
during the l.fe of the wife with warranty ; the wife furvives A» 
her companion : adjudged that thefe words “ totum et quicquid** 
fhall not enure by way of grant and feverance of the jointure of the 
* £ 116 ] moiety j for then there would be an • occupancy j but they are 
reftridtive only to the eftate of the wife, and ihall enure by way of 

U. Ray. 235. releafe to A. fo that after his death he in rcvcrfion may enter. 

** 4 - But the anfwer is. It vvould not be a queftion in that cafe, 

Whether thefe words were reftridtive or not ? for nothing 
was granted but Viihat might lawfully pafs, viz. during the life 
of the wire the other joint-tenant: neither was there any ftrefs 
laid on thole words; for Mr. Justice Jones, who was a learned 


(,a) 2. Roll. Abr. 36. 40]. 
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man and reported the fame cafe, foL 55. hath made no mention 
thereof, but hath wholly omitted thofe words, which he would not 
have done if the cafe had depended upon them.-— Next, The form 
of this fine has been objcdfcd; anda precedent was cited, Raft. Ent. 
241. where fuch a fine was levied, and nothing pafled but for tbb 
life of the conufor. But no authority can be produced where a 
man that had an eftate for life in poflellion, and another in 
remainder, and granted by the fame words, as in rfiis cafe, but that 
.it was a forfeiture.—It is also objected. That the law will not 
make a conftruftion to work a wrong ; and therefore if tenant for 
life grant generally for life, it fnall be interpreted during the 
life of the grantor. But that cafe is without exprefs words, or 
Ihewing any time for which the grantee 111 all have the thing 
granted; and therefore the law reftrains it to t!)c life of the grantor, 
becaufe it will not make words which are doubtful and of 
uncertain fignification to do any wrong : but where there are 
exprefs words, as in this cafe, no other conftrutftion can be made 
of them but that an eftate in poircftion was thereby intended to 
pafs.— Another Objection is, That this fine and grant muft 
be conftrued to enure according to the intent of the parties, 
ut resmagis valeat, and they never intended to make a forfeiture. 
But certainly no man ever intended to make a forfeiture of his pwn 
eftate, thofe are generally the effedfs of ignorance, and not of the 
wiil^ as the cafe of Ghniet v. Cro. Car. 391. where 

tenant in fee makes a feoffment to two to the ufc of himfelf for 
life, then to the ufe of his wife forlife, remainder in tail to bis fon 
and heir, remainder to his own right heirs ; and afterwards he 
made another feoffment to Smith wnth warranty ; the mother and 
fon join in another feoffment: adjudged that this was a forfeiture 
of her eftate for life, though ftie liad no notice of the warranty 
made by her hulband ; for the feoffment made by him was a 
public adl upon the land, and fhe ought to have taken notice of it; 
and though by her joining in the feoffment with her fon ftie did 
not intend to forfeit her * eftate, yet the law adjudges according to 
what is done. But in the cafe at bar the intention of the parties 
may be colledlcd by the adl done; atid there is great reafon to 
prefume, that the parties thereby intended to difplace the reverfion ; 
for the hufband joining in the fine, and in the warranty (if it was 
no divefting), the warranty is of no ufe.— Another objection 
has been only mentioned, v/liich is, That admitting this fhould 
amount to a difplacing if the eftate had been in poflellion, yet in 
this cafe it would not, becaufe it v/as prevented by the leafe for 
years in being. But that cannot hinder the execution of this fine; 
it is a fine fur conccjjit^ which is executory in its natuie, and doth 
not pafs any eftate or take any effect till executed; and fo is the 
Year-Book 41. Edw. 3. pi. 14. b.—But in this cafe the fine was 
executed, which may be by matter in pais as well as by 
feire facias., and as to this purpofe may be executed by the entry of 
the conufor without fuing out any execution : 38. Edw, 3. 
Brock* tit* “ Scire Facias^* 199. If there had been a fine 

executed, 
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executed, there would have been little doubt left in this cafe | 
and by the attornment of the le/Tee for years, it mull be admitted 
that this fine was executed; as 8. Edw. 3. 44. For a fine of a 

reverfjon may be executed to all purpofes by the attornment of the 
Jeflee for years ; and iffo, when a fine exccutoiy is once executed, 
it is as good as a fine furconufance de droit come ceo to make a for-* 
felture of the particular eftate. Where a feofftnent is made, and a 
leafe for years is in being, the feofiinent is not good, becaufe in 
fuch cafe there mufl be a prefent tranfpofition of the eftate, which 
h hindered by the leale, But in cafe of a fine, which is a feofFment 
upon record, a leafe for years is no impediment or difplacing of the 
reverfion j for if tenant in tall cxpe<£lant upon a leafe for years 
levy a fine, it is a difcontinuance of the tail, and notwithftanding 
this leafe the fine has fuch an operation upon the freehold that it 
difplaces the reverfion in fee : Co. Lit. 332. And therefore if a 
leafe for years prevent not a difcontinuance, much iefs will it 
hinder a difplacing in this cafe. 

But nojudgment Was given now in this cafe, another matter 
being debated, Whether the plaintiflF could have judgment, 
becaufe he was barred by the ftatute of Limitations ? for it did 
not appear that he had been in poffeffion for twenty years paft, and 
* the verdi£l hath not found any cldm, or that plaintiff was 
within the provifo of the ad. 
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^Vaterfieid againjl the BifliOp of Chichefler. Cafe 8^ 

A PROHIBITION was granted laft EaJiJ^erm to the Therpiritual 
Bijhop of Chichejier-t upon a fuggeftion made by Waters coon (haii not 
• feldy that he being chofen churchwarden of the parifli- *>« prohibited 
i^iirch of ArUndel, in the county of Suffix^ the bilhop tendered 
jiil an,*ath ^ was, that he fliould prefent e^^ 


parifliioner who had done any offence, or rieglefted atfpdi?^to«__ 

n^qtioned in certain artic£^» contained^n'?l^^in(ed4)#Dk dp- 
lalWferhd to him j fome of which articles concern the church-war- 
jand fo in effeft he was to fweat againfl himfeW^ in 
default, whfeh is exprefsly agaiiift the ftatute of i 
cTia. which prohibits any perfon having eccleflaflical prohibiUmtt 
jurifdii^iOn to adminifter the oath ex officio^ or any other oath, s. c, i. Fko^ 
whereby the perfon to whom it is adminillered may be charged sSS. 
to accufe himfelf of any criminal matter, whereby he may be 
liable to any cenfure or punifhment} and becaufe the bifhop had ** *" * 
excrxnmunicated him for refufmg fuch oath, he prayed a prohi- jo. Mod. |fi^ 
HUen i Mdiich'was granted quoad the compelling him to make any stn. 

^rwer to the fald articles concerning himfelf, and the excommu- W.R»y.47a, 
lUcation was difchargeij. 4?cl)in E% 

VoiJI, I ' 


I 
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AptrlbneleAcd But how upon the motion of Brampston, Serjeant^ a con* 
chufchwardoi jultation was awarded, becaufs it appeared by the affidavit of the 
commiflary who tendered this-oath, and likewife by the a£l of the 
Kfufin'g to be Court, that he was excommunicated for rcfufing to take the oath 
fwornin, of a church-warden according to law, which was the only oath 
Hard. 3fi4. tendered; and therefore the ground of the prohibition being felfe, 
1. Mod. 194. a conjultation was awarded. 

The fpititual In this prohibition it was recited. That the bi/hop cannot give 
aii ^ cafes, v\%. in matters tejlamehtary and matri- 

and'holVpkain whereas they have authority in many cafes more. It is true 

ether than alfo, that until his jurifdielion was increafed by aft of parliament, 
menta'yantitfta. he could hold plea in none but thofetwo caufes j but by the flatute 
trimonialauks, circumfpe£ie abatis (r?), and of articuli cleri {b)^ he may novr 
riowd. 36. hold pica in many other cafes. 


To print and The nisHopinformcdthe LordChief JUSTICE,thattheplain- 
circul^te tlie TVaterfield had caufod two thoufand of the prohibitions to be 

courrofTuftice and had difperfed them all over the kingdom, 

with a def^ma- * intitling them, “ A true tranflated copy of a writ of prohibition 
‘ granted by the Lord Chief Juftice, and other the Juftices of 

* the court of common pleas, in Enflcr Term 1676, againft the 
BtJJioit of Chlchejicr^ who had proceeded againft and excommu- 

‘ nicated one Thomas IVatcrfield^ a church-warden, for refufing 
‘ to take the oath ufually tendered to perfons in fuch office; by 
‘ which writ the illegality of all fiich oaths is declared, and the> 

* faid bifliop commanJed to take off his excommunication.” 

And this was declared by the Court to be a moft feditious 
and cave order to enquire after tlie printer, that he might be 
profccuted. |||^ 

tf. a. Wtlf. 403. a. Stra. Sjg. z. Barr. 980. 4. Term Rep. 285. 
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jEleanor Plummer agamfi Sir Jeremy Whitchot. Caife 84, 

’Trinity Ternty i"]. or 28. Car. 2. Roll ytlg. 

D ebt for an escape. —upon 7 jil dehet pleaddd, the jury for efcsp^ 
found a fpecial vcrdiiSt, I'hat Sir 'feremy IVhitchot was agasnft the 
feifed in fee of the office of TVarden ef the Fleet, and of 
Several meiTuages thereunto belonging ; and being fo feifed, did rioi j the gr«i>te« 
make a grant thereof to one Durkcnficld for life, and for the Jives for life being 
of three more (tj). Dnckenfield, by rule of Court, was admitted 'I'fufficient. 
frito the faid office, being approved by the Court, and efteemed a S- C. z.Lev. 
man ofaneftate. He fuJfers a prifoner afterwards to cfcape, and ^ 5 ** 
being not able to make the plajnti/F fatisfa£fion, this action was ^’f' *• 
brought againft Sir 'Jeremy tVhitchot,\.ni:. now defendant. C. i. Vent. 

And, Whether he was chargeable or not with this aftion ? was Ley. Ent< 
the queftion. 56. 

W ALLOP, who argued for the plaintiff, faid, that he would not 
take up any of their time to make a narrative of imprifonment for 7jS. 773. 

I. Sid. 306. 

397. 2. Inft. 382. 2. Vern. 173. ib. Mbd, 95. 11. Mod. 3, 4. 93. 12, Mod. 10. 19} 

Ld. Rayi 835. 1580. 

(a) See 8. te 9. IViit. 3. c. 27. f. 10. Ir tr* 
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or what remedy there was for efcapes at common-law, and 
what remedy by the ftatute ; but fuppofing an adlion of debt will 
lie, Whether it be by the ftatute of Ivejimtnjier 1. cap. 11. (for at 
tlie common law before the making of that aft, an aftion of debt 
would not lie againft the gaoler for an efcape, but a fpecial aftion 
on the cafe, grounded on a trefpafs), or whether this aftion lay 
againft die defendant by the ftatute of i. Rick. 2. cap. 12. which 
gives it againft the Warden of the Fleet-, who in this cafe had not 
the aftual freehold in poflelfion but the inheritanc.*, and not the 
immediate eftate but the reverfion ? is in qu jftion. The office of 
the Warden of the Fleet may be taken in two capacities, either as 
an ejiate or common hereditament-, wherein a man may have an 
inheritance, and wliich may be transferred from one to another j 
or as a public office-, wherein the king and the people may have a 
fpecial intereft. As it is an inheritance tran'^fcrranle, it is 
fuhjcft to the rules of law in point of defeent, and is deniifable for 
life, in fee, tail, pofleffion, or reverfion, and in many things is com¬ 
mon, and runs parallel with other eftates of inheril.uicc. It is 
true, he cannot grant this office for years, not for any difability in 
the grantor, but in refpeft of the matter and nature of the thing 
granted, it being an office of truft and perfonal, for otherwife it 
would go to the executor, which is inconvenient, q. Co. 96. Sir 
George ReyneWs Cafe. To enquire v/Lat fuperiority the rever- 
ftoner hath over the particular ejiate is not to tlic point in queftion; 
but there is fuch an intimuc}' and privity between them, that in 
judgment of law they arc accounted as one eftate. And there¬ 
fore Littleton, fC. 452, 45;^. faith, that a rele.ife made to a 
rcverfioner fliall aid and benefit him who hath i\\c:par}i:>ilar ejiate^ 
and likewife a rcleafe made to the tenant of the freehold fhail 
enure to liim in reverfion, bec.aifc they are privies in eftate; fo 
that thefe tv/o eftates in the cefe at bar make but one office. 
This is a public office of great truft, and concerns the adminiftra- 
tionofjufticej and therefore it is but rcafbnable to admit the rule 
c{refpondeai fuperkn, left the party ftiould be without remedy; 
and the rather, becaufe execution is the life of the law, 39. He;/. 6. 
33. He who is in the office as fuperior, whether it be by droit 
or tarf, is accountable to the king and his people; and this brings 
him within the ftatute of Wcjlminfter 2. cap. ii. or i. Rich. 2 
cap. 12. If the defendant had granted the office in fee to Duckenfeld, 
before any efcape had been, and the grantee had been admitted, 
the defendant then had been difeharged; or if he die before, 
or after the aftion brought, and before judgment, moritur aCih 
cum ferfona ; for if he had not referved fometliing he could not 
he charged, and if he had parted with the inheritance the 
piivity had been gone, but by referving that he hath made hlra- 
fclf liable; for now he is fuperior, he may exadt homage and 
fealty, and the particular- tenant i.s faid to be attendant upon 
the reverfion, and thefe are marks of fuperiority. And this rule 
of rej'pondeat fupc' ior holds, not only between the principal officer 
j ndhis deputy, and between the maftcr and his fervant, but in 
many otlier cafes one is to be anfwcrable for another; as First, 

Where 
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* Where a man has power to elc<Jl: an officer, he is chargeable. So Eieawo* 
the county hath power to eledt coroners, and if they fail in their 
duty, the county fhall be charged^ for by reafon of the power they sir*jT"em» 
had to eleft, they arc eftcemed fuperiors, 2. 7 /^. 175*—Second- whitchut. 

JL Y, Where one man recommends another to an office concerning ^ 
the king’s revenue, the perfon who recommends is liable, if the 
other prove infufficient; and for this there is a notable cafe in the 4 * 314, 

30. Eihu, 3. pL 6.: it is Porter's Cafe^ cited in the cafe of the 
EarlofDcvovJhire^ 11. Co.c^i. b. where Porter^ being Master OF 
THE Mint, covenanted with tlie king to deliver him money 
within eight days f ir all the bullion delivered ad cambium regis 
to coin, which he did not perform ; and becaufe IVahvyn and 
Picard duxerunt et pr^vfentaverunt the faid Porter^ idea conjtdera- 
tim eji quod onerentur verjiis dommutn regem. And why not the 
defendant in this cafe, who prafentavit the faid Duckcnjield 4 * 
to the Court ianquamfufflcientetny the reafon being the fame? 80 

And the king is as mu^h concerned in the ordering this court of * ‘ ^ ^ 

juftice as in the ordering of his coffers; for as the treafure is 
nervus bcUi-t fo the execution of the law is nervus pads .— 

Thirdly, In the cafe of a dependant officer, though he is a 2.10^.38*. 
proper officer an<l no deputy, the perfon who hath the reverfion 9 ** 

ihall anfwer; as in 32. Hen. 6. pi. 34. the Duke of Norfolk^ ‘ ^ 

who had the inheritance of the Marshalsea, was charged for 
an efcape fuffered by one Brandon., who was tenant for life in 
pofleffion of the laid office: and there is great reafon it fhould be 
ib ; for when a principal officer may make an inferior officer, 
who afteiwards commits a forfeiture, the fuperior Ihall take 


' [ I2I 3 


advantage of this forfeiture; and it is as reafonable he fhould 
be anfvverabis for his mifearriage. Cro. Eli%. 384. the Earl 
of Pembroke v. Sir Henry Berkley. And therefore admitting 
the defendant is out of the ftatute, yet he is within the maxim 
of refpondeat fuperior., which is not grounded upon any adt 
of parliament, as appears in the cafe of the coroner; and the 
ftatute of IVcjlminJier the Second, and all other acts which incul¬ 
cate this rule, are but in affirmance of the common law : and 


Poph. iifi 


this is noc only a rule of the common, but alfo of the civil law, 
which is fei ved with the equity of this maxim in cafes of like 
nature ; and lince it is purely remedial, fuch a conftrudtion ought 
to be made as may nioft advance the remedy. 2. Injl. 466. 

In the cafe of Mr.rjc v. Slue (a) lately in this court, the queltion 
was. Whether a maftcr of a Ihip fhould be charged upon * the * f 122 
common cufloni of England, for negligently keeping merchants ^ 
goods? and adjudged tiiat he was, though robbed. Lex mer- 
catoria makes a prtivif.on for it; for the remedy agninff the 
maftcr is moft diredl and immediate ; that againft the owner is 
collateral in favour of the merchant, to whom datur ciettk', and 
therefore that the intereft of the merchant might be ferved, the law 
in that cafe provides a double remedy. And in Lhiwood, “ De 
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Qerico nen refidente^verbo “ViCARius” (<?), itisfaid, that in A« 
fame church there may be a relior and a vicar^ and the cure of 
the church may be divided between them: the vicar is not the 
deputy of the rector, but hatli a diftindt office from him; and as the 
temporalities of the vicar are but a derivation from the benefice of 
the redtor, fo his cure is derived from that of the redlor alfo. 
In like manner Duckenfield here is not a deputy to the defendant, 
but an immediate and proper officer, and the habitual care and 
cuftody is in him, which is enough to bring him within the rule of 
refpondeat fuperior, Thefe inftances were given, becaufe this is 
not only a maxim in England^ but is of forci;» i produftion, and 
adapted to the rules of co nmon law. The ftatutc de Scaccario, 
51. Hen. yjt. 5./ 8- enadts, “ That if any man be received into 
office in the Exchequer without the treafurer’s licence, or if 
‘‘ he hath fuch licence and doth trcfpafs, he (hall be punifhed 
‘‘ according to his trefpafs if he have whereof, and if he have not 
then he who put him in the office ffiall be charged, and if he be 
“ not Efficient his fuperior fhall be charged j fo that they fhall 
“ all anfwer in their fcvcral ftations.” And this ffatute was made 
in affirmance of the common law. If therefore the fuperior of a 
fuperior Ihould anfwer, why fliall not the defendant in this cafe 
anfwer for his fubftitutc ? for though the warden is not fworn to 
appoint one who is Efficient to latisfy, he is bound to do it. 
And it is no argument to fay that he is difeharged, becaulc 
Duckenfidd was appointed by the Court; for that is a work of 
fupererogation, which is left in the diferetion of the Court, and 
may be done or omitted as they fhall think ncceflary, but is not 
coiiclufive, 39. jFk«. 6./)/. 3^. cfpccially fince the jury have not 
found that the Court took any examination whether he was 
fufficient or not 3 but that he bad forfeited his office, having wil¬ 
fully llifFcrcd a prifoner to cfcape, and then the defendant is or 
may he the adtu^ officer, and having taken fecurity ought to be 
charged. 


^ 123 ] • Sir William Jones, -who argued cn the otherfide^ before 

he fpokc to the cafe endeavoured to remove a doubt upon the 
llpecial verdift, which found, that the defendant had taken fecu- 
rity from Diickenpeld to indemnify him from clcapcs. This, fays 
he, might be an argument at nift prius to induce a jury to find da¬ 
mages, but could not make a man chargeable who was not fu be¬ 
fore.— Secondly, Though the defendant had a covenant from 
Huckenjield to pay fifteen Jiundred pounds a-ycar to him, yet that 
will not make him more liable than if nothing had been to be 
paid. Neither did he lay any weight upon it, that the defendai^t 
had any notice of the infufficicncy of Duckcttfiel/l^ for if he is 
chargeable he is bound to take notice at his peril; and nobody 
Can believe that the court of common picas is chargeable, for 
that was mentioned in the argument for the plaintiff that tl\e 
fdperior of a fuperior fhall be charged where he is infufficient. 


(a) Book 3. fo. 73. 


l^either 
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^Neither did he infift upon the rule in the common pleas by which 
•Duckenfield was admitted; but he confidered. First, Whether 
the defendant w-as chargeable by the ftatute of JVeJiminJier the 
Second? Secondly, If he could clear him from that ftatute, 
whether he was chargeable at the common law or by any other 
ftatute ?—And he faid, that he was not chargeable by the ftatute of 
JVeJlminJlcr the Second^ which gives an adlion of debt againft the 
gaoler for an cfcapc. Many authorities might be cited to prove 
that where a man is in execution on an aclii)n of debt, that fuch 
an execution is not within that ftatute, y. Hen. b. pi. 5. Bro, tit. 
“ Efcape” pi. 9. PI. Com. 35. It was doubtful there how a gaoler 
became chargeable for the efcape of a man who was in execution 
for debt; but were he in execution for matter of account, he is 
chargeable by the exprefs words of the ftatute, which are, “ caveat 
“ fibi vicecomes et cajios gaolas and the parliament in i. Rich. %. 
did not think the warden chargeable, for if they did, to what pur- 
pofe was it to make the warden of the fleet liable to an ac.. 
tion of debt for an efcape of a man in execution for debt, if he 
was chargeable before by that ftatute of IVeJlminJicr the Second : 
this was urged to fhew that at that time it was not clear. 

But becaufe there are authorities that feem another way. He 
did not affirm or deny it after fuch varieties of opinions, but pro¬ 
ceeded to argue thefe two points : First, That the rule of re- 
fpondeat fuperior doth not extend to this cafe : Secondly, That 
a reverfioner is not a fuperior. 

* First, The ftatute de donis is by Tome called the ftatute of 
great men^ becaufe the intent of it was ft)r the prefervation of 
their eftates } and this ftatute being made in the fame year (aj^ 
feems alfo to have a particular regard to the lord, to give him a 
quick and more fevere remedy againft his lervant and bailiff than 
he had before ; for it makes him in eft’edl his own judge againft 
him in cafes of account, becaufe it gives him authority to affign 
auditors ; and fuch as he appoints muft ftand, and the fervant has 
no remedy but by writ ex p.irte talis in the Exchequer (l>) % 
yet no man ever thought that by the equity of this ftatute the 
lame may be done in an a<Stion of debt; and therefore the diffe¬ 
rence in the proceedings between adtions of account and debt 
feems to imply, that an adtion of debt is not within the rule of re- 
Jpondeat J'uperier, 

Secondly, There is a great difference between the tfeftraint 
of prifbncrs in*execution for debt, and thofc who are imprifoned 
by this act for arrear of rent, which diredls that they fhall be ar- 
refted, &c. et carcevi mancipentur in ferris j but this the gaoler 
could not have done at the common law ; neither was it ever prac- 
tifed or allowed by the law that a prifoncr fhall be fo ufed who 
is in execution for debt, unlefs he be unruly and endeavour to ef¬ 
cape i but it is exprefsly againft the law to do it w'hcre there is no 


(<i) 13. Edw. 1. z. 46. 
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fuch reafon, breaufe a prlfon is for the fafe ci^ftody of men 
not to punifii them, Co. Lit. 2,bo. a. So that it appears by this 
that a iiiiclcr remedy was provided for executions in account 
than for thofe in ilaht. 

Thirdly, There are certain peifons alfo who are made 
chargeable by this ftatute when the execution is in account, who 
cannot be charged in debt; for the ftatute enadis, ‘‘ that if the 
“ party cfcape, the officer in whofe cuftody he is lhall anfwer, 
“ five infra lihertatem five extra j” fo that the gaoler (hall be 
charged, whether he be of a franchife or of the county at large ; 
but if a man be in execution for debt, and then efcape, the gaoler 
is not liable, but the fherifF j though the gaoler hath the cuftody 
of the body of one whom the late flierift* did not deliver over to 
the prefent fherifF (rtj. So that in this alfo there is a difference 
upon this ftatute between actions of account and actions of debt ; 
and therefore the claiife therein of refpoudeat ftipcrior being made 
upon a particular occafion only in the cafe of account, fhall not be 
extended toother matters, and can in no wile influence this cafe, 
which for other reafons cannot be governed by that rule, if ex¬ 
tended to all who have power to depute an officer, and thereby 
give him an intereft, or to appoint one for a time. 

* Second Point.—First, Becaufehe in revcrflon is not in 
propriety of Ipeeeh a fuperior ; for it is not faid, that a reverfioner, 
after an eftate for life, is fuperior and of more account in thelavir 
than he who hath the particular tlfate, but on the contrary he 
who hath the freehold is of greater account and regard in the law 
than the reverfioner after him ; and if (as it hath been objetflcd) 
both make but one eftate, then there can be no fuperidrity, and it 
would be very hard and difficult for any man to prove that any at* 
tendancy is made by the tenant for life upon him who hath the re« 
verfion. 

Secondly, Here is room enough wdthin the ftatute to fatisfy 
that word ‘‘ fuperior” by a plain and clear conftruiftion without 
bringing in the reverfioner j for if the IherifF make a deputy, or 
a lord make a bailiff of a liberty, the fherifF and the lord are pro¬ 
perly the fuperiois. 

Thirdly, This word “ fuperior” is ufed in the ftatute made 
the fume year with thisY<^j in fignihcatioii agreeable with the 
cafe in queftioh ; for it recites, that where lords of fees diftraiii 
their tenants for rents and fervices, and they having replevied 
their caule do alien or fill tlieni, fo that a return Cannot be rtiade j 
then it provides t!ut the fheriff or bailiff fhall take pledges td 
profecutc the fuit before they make deliverance of the diftrefsj 
and if the bailiff be not able to lellore (that is, if he take infuf^ 
ftciciit pledges) the fuperior fhall anfwer, by which the parliament 

(a) 3 Co. 71. Wefihy’b CjA*. See alfo (I*) The ftatute of Markbcrge, js, 
a.L' V, 159. i. Jones, 6;. 5. Morf. 414 ifm. 3,0. I. ' 

td.Ray.424. Salk.zya. 4.Ca. Ab.444. 
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ceuld mean no other than tlie lord of that liberty; for if it (hould 
be otherwifc there would be no end of fuperiors ; as if there is a 
bailiwick in fee of a liberty, and the bailiff thereof grants it for 
life, in this cafe there are two fuperiors, for the lord of the bailiff 
is one, and the bailiff himfelf is another, which cannot be, 
2. 1 ^, 382. There is a congruity in lav/ iu faying the Jheriff and 
lord are fuperiors, but there can be none in making the reverlioner 
a fuperior. The lord may lofe the liberty if his bailiff for life or 
in fee commit a forfeiture, as by not attending the Juflices in Eyre; 
but a reverfion cannot be lolt by the forfeiture of the tenant for 
life. If the bailiff make an ill execution of a writ or futfer the 
party to cfcape, the lord fhall anfwer. So if the tnarfhal of Enf^iand 
appoint a marfhal, there may be a forfeiture of his office, bec-tufe 
it is ftill but the fame office; and therefore the cafe in Cro. Eliz^ 
386. where it is faid, “ If an office be granted for life, the r«jr- 
“ feiture of tenant for life •fhall be the forfeiture of the whole 
“ office,’* is millakcn ; for in Moor^ pi. 987. it is held otherwife j 
and upon the true difference between a deputy and a ^ grantee for 
life; for in the firft cafe there may be a forfeiture of the fuperior, 
becaufe it is ftill but the fame office; but in the other cafe the 
fuperior fhall not forfeit for any mifdemeanour of the grantee for 
life, becaufe he hath the freehold of the whole office, and the 
other nothing but the reverfion; and therefore if the defendant be 
liable in this cafe, it is in refpe^, Firjl, 'I'hat he hath granted 
the eftatc: Secondly^ That he hath the reverfion or refidue 
after the life of the grantee. He cannot be charged in refpetn: 
that he hath granted the eftate, becaufc the freehold is gone and 
in another; neither can he be charged in refped: of the reverfion, 
bccaufe then not only his heir, but the affignec of the reverfion 
will be chargeable itlfo, which cannot be.—As to tue second 
POINT of this argument; if the defendant be not chargeable by 
this flatute, he is not to be charged at the common law; becaufe 
the common law doth not give an adtion of debt for an efcape, 
but an adtion on the cafe only; neither doth it give any remedy but 
againft the party offending. As to the cafe that hath been objedted 
upon the ftatute dc Scaccarloy where the feveral officers in the ex¬ 
chequer j[hall anfwer in their degrees of fuperiority, that cannot be 
applicable to this catc, becaufe tfiere can be lio pioportion between 
things which concern the king’s revenue and prerogative, and 
thofe of a common perfon. '1 he cafes uf the coroner and the 
iheriff^ and of the recommending of a receiver to the king, are 
not like this cafe, becaufc the king cannot inform himfelf of the 
fufficiency of the party recommended, and therefore it is but rea- 
ibnable that he who recommends ihould be luiblc : and can it be 
faid, that wlicn the defendant was about to k 11 this office to one 
J^onuood (which he hath fince done), that if a ftranger had re¬ 
commended I^orwocdt and he had proved infufficient, that the 
ftranger would have been liable ?—rAt. fi r the civil law, and the 
Authorities therein cited to govern this cafe, he did not anfwer 
them, becaufe tney judge after tncir law, and the common lawyers 
kfter another way. Tiiis office hath been granted, time out of 
‘ ' mind. 
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mind, for life, and no doubt but many efcapes have been made, 
but never was any adlion brought againft him in the reverfion be¬ 
fore now. The court of common pleas always examine the fuf- 
ficiency of the grantee for life j which fhews that in all fucceffion 
of ages the opinions of learned men were, that no efcape could be 
* brought againft the reverfioncr i for if fo, what need is there of 
fuch examination ? 'I'his was urged to fhew that the proceedings of 
that court did not alter but interpret the law. But admitting the 
cafe of the Duke of Norfolk to be law, yet it concerns not this, 
becaufc the fub-marlhal there v/as taken as a deputy, but there is 
no fuch officer as a fiib-warden, for Duckenfeld had it for life. 
And then a deputy being a perfon removable at plcafure, will not 
be fo confidered in law as one who hath a more fixed eftate ; for, 
having nothing to lofc, it cannot be intended that he will be fo 
careful in the execution of his office as the other; and therefore 
it is reafonable in fuch cafe, that theYuperior fhould anfwcr : but 
he who hath a freehold for life, hath an eftate of fome value in the 
law, which he cannot be fuppofed eafily to forfeit, and therefore 
it is reafonable that he alone fhould be liable for his own mifear- 
riages ; for if the defendant fhould be charged, by the fame reafon 
the grantee of the reverfion may be charged, who is altogether .an 
innocent perfon, and fo may be liiible to a vaft fum for the fault of 
another: for which rcafons he prayed judgment for the defendant. 

,The Court delivered no opinion this I'erm, but took 
time to advife; aivJ afterwards, in Eujler ‘Term following, 
RAlNsto&D, Chuf‘j ujiice-t delivered tlic opinions of TwisUi-N, 
VVYLDF, and joN'F.s, ‘Jufiici's^ who find, iht y were all agreeing in 
the main poinr, but thought tlie verdidt imperfedt, and not to * 
warrant the plaintilF’s cafe ; for he declared, that at the time when 
the grant was made to Diukcnp.ild^ w'licn the commitment was, 
and when the cfcape was fuficred, and ever fiuce, that Duckenfieli 
wasinfofficient.na notable to anfwv-i* the plaintiff; but the jury iu 
the fp'.cial verdict do not find tlie inluffic ency at that time when 
this action was brouglit. 

But as to the main ojitstion they were of opinion, 
that the defendant was fuperior, and that he is chargeable for 
this infufficiency of DuckenfdA : but if he had been fufficient 
when the plaintilF brought this action, it might have been other- 
wife ; but his inability being fully averred in the declaration, 
and the defendant denying it, and the jury having found no¬ 
thing againft it, but there bi ing ftrong fufpicions of the truth 
of the fact, the Court would not make an intendment to the 
contrary. I'hc jury have found exprefsly, thzi Duckenjield 
infufficient at the time of the efcape, which was within fix weeks 
of the time when the action was commenced; fo that having once 
found him difabled, unlefs it appear that he was of ability after¬ 
wards, * the Court will not intend him fo, but rather that he was 
infufficient at the time of the action brouglit ; for tliere being 
ftrong furmifes of it, and there being no ground within the record 
to intend hirp tufficicnr, a fact may be coUetfted that is not found 
in ilie verdict. Fulwood's Caje^ 4.. 6a. 
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The King againjl Moor. 


Cafe 85.' 


A n information was brought upon the ftatute of the An informatia* 
4. & 5. Phil, y Mary, c. 8. which enafts, « That if 
“ aiw perfon, &c. above the age of fourteen fhall, after the firft day ^ 

** of April (next after the making the ftatute), unlawfully take a pw/, Mary,, 
** maid or woman unmarried, being within the age of fixteen years, c. 8. for fteaiing 
“ &c. the party fhall fuiFer two years imprifonment, or pay fuch {J** 

« fine as fhall be afllffed in the star-chamber. The infor- J,',”!?enads, 
mation charged, that the defendant, being above the age of fourteen ,bat the 
years, did take a young maid away unmarried, and kept her three chambck may 
days, contra formainJtatuti ; upon which he was found guilty; and proceed agiinft , 
now moved in arrelt of judgment. 

First, It was iaid J'or the defendant, that this Court could not *"**i!^ 
fine him upon this ftatute; bccaufe when the informer entitles 
himfelf by a ftatute, he mult take the remedy therein preferibed; or ipdiament, 
and fo it is not like an information at the common law, for in fuch ytt as theie ai« 
cafe this Court might fine the plaintiff. n® r>f6a«»» 

words, (he ge^ • 

Secondly, It is not averred, that thepartyoSendingwi/f above "®ral jurifdic^ 
the age of fourteen years at the time of taking, but only that he 
^eing above the age of fourteen years fuch a day did take. is not thereby 

Sir William Jones contra. If the firft objeflion hath any 
weight in it, it is to bring the party to an imprifonment for *• 
the fpatc of two yenrs, which is a punifhment dircftcd by that _ 
ftatute, but the line is limited to THE star-chamber ; and ihofe 
offences which were piinilliable there arc likcwife to be puniftied s. C. 3. Keb. 
here, becaufe there are 110 negative words in this ftatute to abridge 7°8.7«S' 
the authority of this court, which is never reftr,lined but when the ?“*• g 
ftatute direfts before wliom the offence lhall bo tried, and not elfe- ^ 

where. It was the opinion of Hale, Ch/if Jujiice, that where SM. "359! 
there is a prohibitory claufe in a ftatute, and another claul'e which Ld. Ray. 991. 
gives apcrnlty, if the party will go upon the prohibitory claufe, 3 "^- _ 
he is not confined to llio iii.iniier cxpreiled In the ftatute ; but if he 
will go upon the penalty, he muff: then purfue what the iLitute directs, f Hawk. P. C, 
• The 111 ft part of this ftatute is but a declaration of cotmion laiu; 24. 
the fecond claufe is introduiftivc of a nnv law as to the court of »• Hawk. P, C, 
STAR-CHAMBER, but is not a reftriiifion as to this cou.t, which 9 
might have punifhed the defendant if there Lad been no fuch law. * 

The firft claufe is prohibitory, viz. “ th.at it fhall not be lawful * 
for any perfon to take away a maid unmarried}” and upon this 
claufe this information is brought. 'Fj^e fecond claufe is diffiivft, 

? ,nd diredfs the punifhment, viz. “ upon convidion to fuffer 
‘ imprifonment for two years.” Now by taking away the court 
of STAR-CHAMBER this prohibitory claufe is not repealed upon 
which a man may be indided without demanding the penalty; and 
^he ftatute having direded that the offence fhall be heard and 
determined before the king’s council in the star-chamber, or 
^efore the Judge of afEfe, and no negative words to reftrain this 

court i 


302. 

Burr. 1042* 
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T*s Kiva court; therefore the Chief Juftice, who is the Judge of (a) aflift in ’ 
county of Middlefex^ may hear and determine this oiTence, aiul 
*®‘’*** by confequcnce fine the party if he be found guilty.. 


la an Inrorina- 
tion on the 
4. U. 5. flnl. & 
c 8> 

which inflids 
two year*' Jm- 
prifonment on 
•nyperfon above 
the age of four¬ 
teen who ihali 
take away an 
Iwirefs b-ing 
within the 
•f fixteen ycai s; 
a charge that 
the defendant, 
above 

fourteen,&c.is a 
fufficieiu aver¬ 
ment that he 


As to THE SECOND OBJECTION, That it is not averred that the 
party olFcnding was above the age of fourteen years at the time of 
the taking, it had been better if it had been faid tunc ex^ten.fupra 
atatem quatuordecim annorum ; but not'.vithftanding it is well 
enough i for it is faid, that being above the age of fourteen years 
fuch a day he did take, &c. fo that it cannot be otherwife but that 
he was of fuch an age at the time when the maid was taken: and 
the jury found him guilty contra formam jlatuti^ which may 
likewife be an anfwer to the firft objeifiion ; for he being found 
guilty contra formam ftatuU^ if there be any other ftatute which 
pi olubiis and punifhes a riot, this information is as well grounded 
upon fuch as upon this ffatute of Philip and ATary ; for it is 
exprcf'ly faid, that the defendant and others did unlawfully affem- 
ble thenifelves together, and riotose et routose made an aflault upon 
her, fo that it fhall be intended to be grounded upon fuch a law as 
fliall be bell for punifhing the offence. 


aval above ttiat 
age. 

Cro. Jac. 14. 
tio. 639. 
Moor, 606, 
a, Lev, 129. 
i. Roll. Rep. 
a 6 z, 

130 1 

!• Lc< 

R»yni 37;. 

Ld. Kjy, 6ic. 
S(ra. iG. 44. 

9. Mf il. rK. 

12. Mod. 516. 
Corny ns, 27. 

3. Hac, A!'.102, 
1. Burr. il3i. 
864. 

Cowp.672.6S3. 
I. Tirol Rip. 

10. 


The Court were of opinion, that notwithftanding thefe ex¬ 
ceptions the information was good, and was not like the cafe of aq 
indictment upon the ftatute for a forcible entry, that fuch a day by 
force and arms the defendant did enter into fuch a houfe exiften, 
Uherum ttnementmn of N. j and if he doth not fay tunc exiften, 
th? indictment is naught, becaufe the jury may enquire of a thing 
before it is done ; but here the exiften. being added to the perfou 
carries the fenfe to the time of the offence committed. * The 
ftatute of 1. Riih. 3. c. 12. faith, that all grants made by cejiui 
que uf being of full age (hall be good againlt him and his heirs ; 
and it is adjudged 16. Hen. 7. that he need not fliew when and 
w.herc, but generally exiften. of full age; and upon the evidence 
it mu-t be fo proved. Where a thing relates to the condition of a 
man, itili.ill l»o tried in the county wluiv the adtion is laid ; audit 
is not iKCellaiy to fay iji what county lie is 2iknhht or an efquire. 
Any citi/.i'ii and frcem<an may devife his land in mortmain by the 
C'jftom of London ; it is enough to fay in pleading exijien. acitizen 
and freeman, without fetting forth when and where. If a man*be 
indicl'd k r lyjt coming to church, it is enough to h.y exiften, of the^ 
age ol livteen years he did not come to churcii. This is an offence 
punilh-iMc at common law'; it is malum in ft (b). But admitting 
it v/as an ofi’ence created by the ftatute, there being no negative 
words to prohibit, this court hath a jurifdidiion to punilh this 
offence iftnc STAR-CHAMCi.Rhad not been taken away j for the 


(o) Cro. C.ir. 465. S. Morf. 6, 8. Rone, 2, Strange, 1 107. Andr. 310.1 
96- ii. Mud. iij. ibi. Ld. Ray. but in Kex v. Marriott, 4. Mod. 129. 
71. Holt, Ubttf Jujiue, fayb, it is not an 

(j) So aclju.'lged in r.ex'y. Twlilcton, ofeoce at coniiimn Liw,— Av/s It the 
1, Lev. 257 . I. >Sid. 3S7. 2. Kcl>. PouKl'll CdJI JON. 

4.32 4j 3. ard ui Rix v. Lend Oltul- 

pvty 
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party Had his elc^ion to proceed in this court upon the prohibitwy T«i Ktnii 
clauie, and the Juftices of aflife muft be intended the Juftices of 

and terminer-^ Moor<, 564. ** 

Whereupon the defendant was fined five hundred pounds, and 
bound to his good behaviour for a year. 

Brown againft Waite. 

TJPON A SPECIAL VERDICT IN EJECTMENT, the Cafe WaS 

^ thus; S/r jDaKW'jj the fatlier of the lefl'or of the plain- 
tiflF, was, in the year 1646, tenant in tail of the lands now in 
queftion y and was afterwards inftrumental in bringing the late 
king Charles to death, and fo was guilty of high treason \ 
and died. Afterwards the adt of pains and penalties, made 13. 

Car. 2. c. 15. enafts, “ that all the lands, tenements, and here- 
“ ditaments, which Sir John Danvers had the 25th d;w of March 
“ in the year 1646, or at any time fince, fhall be forfeited to the 
•« king.” 

The quefiion was. Whether thefe entailed lands fhall be for¬ 
feited to the king by force of this ad ? 

Wallop, who argued for the plaintiffs faid, that the entailed 
lands were not forfeited. His reafons were, * First, Thefe 
lands entailed are not exprefsly named in that ad.— Secondly, 

Tenant in tail hath but an eftate for life in his lands, and there¬ 
fore by thefe words, “ all his lands,” tliofe which are entailed can¬ 
not be intended; for if he grant totum Jlatumfuums only an eftate 
for life pafleth.— Thirdly, Thefe lands are not forfeited by the 
ftatutc of 26. Hen. 8. c. 13. which gives the forfeiture of entailed 
lands, in cafe of treafoni becaufe Sir John Danvers v/as not 
conviSied of it by “ procefs, prefentment, confeffion, verdid, or 
“ outlawry,” which that ftatutc doth require, for he died before 
any fuch convidion. 

Sir Francis Winnington, the King*s Solicitors argued 
contras that entailed lands are forfeited by the ad of pains and pe¬ 
nalties ; and in fpeaking to this matter, he confidered, F IRST, 

The words of that ad ; and Secondly, How eftates-tail were 
created; and how forfeitable by treafon.— First, This ad re¬ 
cites the ad of general pardon, which did not intend todifeharge 
the lands of Sir John Danvers and others from a forfeiture. 

It recites that he was guilty of high treafon. Then comes the 
cnading claufe, viz- “ that all the lands, tenements, rights, in- 
** terefts, offices, annuities, and all other hereditaments, leafes, 

“ chattels, and other things of what luture foever, of him the 
*< faid Sir John Danvers and other?, wnich they had on the 25th 
« of March 1646, or at any time lince, fliail be forfeited to the 
“ king, his heirs and fuccelfors.”—S econdly, As to the creation 
of intails, there were no fuch eftates at the common law; they 
Were all fec-fimple conditional, and pojl prolem fufeitatam the con¬ 
dition was performed for three purpufos, vii. To alien, Co, Lit. 

19. a. 


Cafe 86* 

If a nature 
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tg. a. 2. Inji. 334. To forfeit; or, To charge with a rent | 
and thus the law continued till 13. Edw. 1.; and there having been 
AiTB, frequent wars between King John and the Barons, the great 

Co. Lit. ai njejj then obtained the ftatute de donis to preferve their eftates, left 

»^VnA the like occafion fliould happen ^ain ; in which it is onlymen- 

Itioor, *i55f tioned, that the tenant in tail mould not have power to'alien ; 

but it was well known, that if he could not alien he could not 
forfeit; for before that ftatute, as he might alien peji prolem Ju/d- 
iatanit fo the Judges always conftriied that he might forfeit* 
^ I 132 ] 5 * Edw. 3. 14,; for f. rfcitiire * and alienation did always go hand 
in hand. 1. Co. 175. Mildmaf s Cofe. And from the making of 
that ftatute it always continued a fettled a id received opinion* 
that tenant in tail could not alien, until by the twelfth year of 
Taltamm’sCafe. Edward the Fourth a recovery came in, by which the cftate-tail 
^ fj*® may be docked, and which is now become a common afturance. 

j. Then by the ftatute of 4. Hen. 7. c. 24. tenant in tai! might bar 

Hyd. toj. his ifllie by fine and proclamation; and all this while it was not, 
thought that fuch lands could be forfeited for treafon ; which 
opinion continued during all the reign of Henry the Seventh ; 
for though by his marriage the Houfes of Tork and Lancajier 
were united, yet the great men in tliofe days thought there might 
be fomc doubt about the fucceftion after the death of Henry the 
Seventh if he ftiould die without ifllie, and thereby thofc dift’erences 
might be again revived ; and therefore no endeavours were ufed 
to make any alteration in the law till after the death of Henry the 
Seventh. And after his fon Henry the Eighth had iffue thofe 
doubts were removed; and being never likely to rife again, 
Sees.Hawk, then the aft of 26. Hen. 8. c. 13. w.as made, which gives a 
y. C. 640. forfeiture of entailed lands in cafes of treafon. I’he inference 

from this will be, that all die cafes put before the twenty-fixth 
year of Henry the Eighth-, and fo before entailed lands were made 
forfeitable for treafon, and where by the general words of 
** lands, tenements, and hereditaments,” it was adjudged entailed 
lands did not pafs, do not concern this cafe ; but now fince they 
are made forfeitable by that ftatute, fuch general words arc fuffis 
cient fo ferve the turn. By the ftatute of 16. R:ch. 2. c. 5. 
entailed lands are not forfeited in a prienitinire but during the life 
of tenant in tail; becaufc they were not then to be forfeited for 
^••^**• 3 * treafon, Co. Lit 130. If then it appear, that the ciime of which 
a. n , 334, John Danvers v/as guilty was treafon, and if cniaileti 

lands are forfi ited for treafon, then when tire act faith, “ that he 
“ fhall forfeit all his lands,^’ by tnofe general words his entailed 
lands ftiall be forfeited ; andthc-ugh by the common law there can 
^ be no attainder in this erfe, the pa.ty being dead; yet by aft of 

parlianient that may be done ; and tire words m this aft amount to 
Co. Lit,’ 371.* an attainder. The intent of it was to forfei: citates tail* which 

391. may be colleftcd from the general words ; for if a fee-rmiple be 

Hob. 340. forfeited, though not named, why n^ i an eftate-tail ? efpecially 

I* ,^***‘'**• Sjjlince the word “ hereditaments” is very compr.hcnfive, and may 
jCi Hale, p, C. take in both thofe eftates. Spelmn's Qlo(jary^ 227. 2< Roll, 

I *43. Rep, 
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tlep. 503. * In the very aft of 26. Hen. 8. c. 13. eftates-tul are Browi* 
not named ; for the words are, “ Every offender convift of treafon) ogainft 

&c. fhall forfeit all fuch lands, tenements, and hereditaments, Wajt«« 

« which he (hall have of any eftate of inheritance, in ufe, pofTefHon, 

“ or by any right, title, or means, &c.and yet a conftruftion 
hath been made thereupon in favour of the crown ; fo a dignity 
of an earldom intailed is forfeitable by this llatute by the word 
“ hereditament,” 7. Co. 34. 

Rainsford, Chief JnJiice^ afterwards in Hilary Ternii deli¬ 
vered the opinion of the Court, That upon conftruftion of the 
aft of pains and penalties this eftatc-tail was forfeited to the king. 

He agreed the feries and prdgrcfs of eftates-tail to have been as ar- 
guedby the solicitor i and that the queftion now was, Whether 
by the aft of pains, &c. eftates-tail can be forfeited unlefs there 
are exprefs words to take away the force of the ftatute de bonis con~ Preface to 3.0^ 
ditionalibus ? for by that ftatute there was a fettled perpetuity; te- 
, Jiant in tail could neither forfeit or alien his eftate, no not in cafe 
of treafon, and forfeiture is a kind of alienation j but afterwards 
by the refolution in the time of Edward the Fourth an alienation 
by a common recovery was conftrued to be out of the faid ftatute, 
and by the ftatute of fines, Hen. 7. c. 24. which is expounded by 

a fubfequent ftatute of 32. Hen. 8. c. 36. tenant in tail notwith- 
ftanding his former reftraint had power to alien the eftate-tail and 
bar his ifTue. But all tliis while his eftate was not to be forfeited 
for treafon, till the ftatute of 33. Hen. 8. c. 20. which gives See t. Hawk/ 

“ ufes, rights, entries, conditions, as well as poflTeffions, rtver- P. C, 641. 

“ fions, remainders, and all other things of a perfon attainted of 
“ treafon by the common or ftatute law of the realm, to the king, 

« as if fuch attainder had been by aft of parliament.” Then by 
the ftatute of 5. & 6. Edw. c. ii. it is enafted, “ that an of- 
“ fender being guilty of high treason and lawfully convidb, 

“ (hall forfeit to the king all inch lands, tenements, and heredita- 

ments, which he fliall have of any eftate of inhc: itance in hi$ 

“ own right in ufe or poffeftion.” By which ftatutes that of de donis 

conditionalibus was taken oft’ in cafes of treafon, as it had been 

before by the refolution in the twelfth year of Edward the Fourthy 

and by the ftatute of fines, as to the alienation of an eftate-tail bv 

fine and recovery. If therefore this aft of pains, &c. will admit of 

fuch a conftruftion as to make eftates-tail forfeit, here is a 

crime great * enough to deferve fuch a great punifliment i a « r 134} 

crime for which the parliament hath ordered an anniverfary to be ^ 

kept for ever, with fafting and humiliation, to implore that the 

guilt of that innocent blood then fhed may not be required of our 

pofterityj this they efteemed as another kind of original fin, 

which unlefs thus expiated might extend not only ad natos fed qui 

nafeantur ab illis. 

And that this aft will admit of fuch a conftruftion thefe reafons 
were given: 

First, 
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!feoWiir First, From the general compreheniive wotds mentionliil^ 
thofe things which are to be forfeited, viz. “ mciTuages, lands^ 
“Wait*', u tenements, reverfions, and interefts which lall word figniHes 

So. Mod. 9+. the eftate in the land as well as the land itfelf, or otherwife the 

zij. 

„ word muft be conftrued to have no effefti 

Id. Ray. 1S7, 

Secondly, Eftates-tall are not now protedled by the clauie 
Co. Lit. 334 jr, the ftatute de donisi nen hahet potejfatem aliefiandiy but are 
fubjetSt to the forfeiture by the adl of 33 Hen. 8. c. 20. which 
though it extend to attainders only, yet it is a good rule for the 
Judges to make a conftrudtion of an adl of parliament by; efpecially 
infuch a cafe as this, wherein it is plain that the law did look Upon 
thefe offenders, if not attainted, yet hi pari gradu with fpeh 
perfons, and therefore may be a good warrant to make the like 
conftrudfion as in cafes of attainder. 

Thirdly, Becaufc the effenders arc dead ; for had they been 
living, there might have been better rcafon to have conftrued this 
adf not to extend to eftates-tail, bccaufe then fomething might bd" 
forfeited, viz. an eftate for life; and therefore the adl would fig- 
nify very little if fuch con/lrudion could not be made of it to 
reach eftates-tail of fuch perfons who were dead at the time of 
the making the law, efpecially fince it is well known that when 
men engage in fuch crimes they give what protedtion they can tO 
their eftates, and place them as far as they can out of danger. 

Fourthly, It appears by theadf, that the law-makers did nofe 
intend that the children of fuch offenders fiiould have any benefit of 
their eftates, becaufe in the provifo there is a faring of all eftates 
of purchafors for money />ona fide paid; and therein alfo a parti - 
cular exception of the wife and children and heirs of the offenders j 
and if the act would not protedf the eftate of the children, though 
they fliould be purchafors for a valuable confidcration, it will never 
proicdl their ellate under a voluntary conveyance made by the 
anceftor; efpecially in this cafe, becaufe the entail carries a fufpi- 
cioti with it that it was defigned with a profpect to commit this 
* [ 135 3 crime ; for Sir John Danvers was * tenant in tail before^ and 
in the year 1647 levies a fine to bar that entail, and then limits a 
new eftate-taii to himfelf, in W'hich there is a provifion to make 
lealesfor any number of years upon what lives (bever, in poflelfion 
or revcrficn, witii rent or without it; and this was but the year 
before the crime committed. 

Fifthly, The provifo in the adt for faving the eftates of 
purchafors doth protedl all conveyances and afllirances, &c. of land 
« not being the lands of the late king, queen, prince, &c. and not 
« being land fold for any pretended delinquency fince the firft: of 
« June 1641, and all ftatutes and judgments fuffered by the 
** offenders from being impeached from which it appears, 
j that the parliament looked upon entailed lands as forfeited ; for if 
eftates made to others upon a valuable confidcration had need of a 
frovifo to fave them from forfeiture, a fortiori the eftates out of 

which 
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which thofc arc derived have need of fjch a faving, and therefore Brow* 
muft be forfeited by the act j tor v/hith rcafons thefe lands are 
forfeited. 

As to the great objeftion which hath been made and infilled on 
the other fide, and Vvhich is 1 ) i dyeoii^^Caji^ 22. hltr^, Co. hit. 130. 
where tenant in ta.l was att..inttd in a prtstnuntre^ and it vras 
adjudged, that he, fhoulJ forfeit his land but duting his life, for 
though tne ftatute of i6. Rich. 2. c. 5. enadts, “that in fuel) cafe 
“ ihtir lands, tenements, goods, and chattels, fhall be foifeited to 
“ the king,” yet that mull be undtiifood of luch an eftate as he 
may lawful!)- forfeit, and that is dunng his own life, and therefore 
being gencial words they do not take ..v ay the, force of the ftatute 
de doms^ fo thatlus lands in fee fimple foi life, &c fhall be for¬ 
feited, but tlie land entaikd fhJl nut, dniirg his life; the 
anfweris plain foi in the reign of Riiha>d the Second^ when the 
ftatute of p; <2m»nrr^ was niadw, tftates-iail wui under a pci pe- 
tuity by the faid ftatut' di toms., which ftatute is now much 
•Weakened in the point of alienation , a. d the law is quite alteitd 
fincc that time, .iiui it 's apparent bi multitude of precedents, 
that fuch ftiidt conftrudlions have not made fince that time 

to prelervccllatLS tailliom iorfcituiLsw .thoutfpccial and particular 
woids . and thtich it m the c.lc of Adams v. Loflert, which isa 4. Co. iC^ 
cafe in point, ihf Judgi s there conhiucd tftates-tail tube forfeit, 
for want of fp^ci d woids m the fUtutc of i. Ai w. 6. c. 14. 
to lave It, and tl.at was < nly a law m.Je for luppr fling of 
JupetJiiUous uj s lip >11 a pol tii tonfid latioi, but tins is a much 
grc.itci oftincc inUndrd to b., punifticd by this act, in which there 
art deinonftiati ms both fiom ' the wi rus and mt,.nr ot tttc lav/- * [] 136 
makers to make this eft. tc fcil^,itwd to the ciown than in that calc 
ib much relied on. 

And judgment w'cs given accordurdy. 

WYLDf, JiifliiCj di'“d bcfiiic ji' i^ment w.is given ; but 
Twisdln, 'Jujtui, laid, he was 01 «.at opiiiion, and Jonus, 

Jii/iuey concuiicd. 


B.ifTct cvjt, ft Salter. 


Cafe 87. 


A' 


N ACTION FOR AN L sc API .— Fha qu^ftion w'as. Whether the if t' e fhenff 
pla.ntift'm.y t.ike out a capias an Jatisj iLieiutun, tr have a fjf*sr a volun- 
fiertJanas ugainlt tne defendant, .dlei tiic Iheiiftoi g..olji volun- “'V^ape, th« 
tarily luitci inm to tlcapc : j. at b * 

But THE Court would not fu^ci it to be aigued; ber'’ufi: it 
had been lately fettled, tiiat it v.ms .’l the ehdion of the plamtift fbe ihetfffi"or • 
to do either: and upon a WMt of cii i b*'OJght m the e\chequwi y. lie fattas 
chambei the Jud ''^s thcie wcic of the f me opinion . but in the unmit the 
Lord Chid Juftiee Vaughan’s tm... the couit otconimon pkas “-'’•o'* 
were divided, but it is fince ktlled, 1. Roll. Abi. 901, qoi. 

% 1 3 * 

I. Vcn. 4. 769. T. Jonts, 21. 11. Mod. ?^o. Calcs 'lemp. I a!' . aai. Stra 413. 531. 8/3. 

901. Ld. Riy. 7 “ iczo. 3, Com, Du;. “ ilc pe’ *• Abr. 240* 

4.300.248''. I. IcrmRqu 559. 3. Tcim R p. 338. 

V0L.II. K U 
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Baisiet If there be an efcape by the plaintiff’s confent, though he did 
•gninfl intend it, the law is hard that the debt ftiould be thereby dif- 

Saltix. charged j as where one was in execution in the King’s BencH} 
and Ibme propofals were made to the plaintiff in behalf of the pri- 
foner, who, feeing there was fome likelihood of an accommoda¬ 
tion, confented to a meeting in London^ and dcfired the prifoner 
miglit be there, who came accordingly; and this was held to be an 
efcape with the (a) confcnt of the plaintiff, and he could never 
after be in execution at his fuit for the lame matter (b), 

{a) If it had been by the confent of of his efcape may retake fuch pti« 

the (hei iff, he could never uke him again, fuiier by any new capias or capias ad 

but the plaintiff might. Sid, 330.— jathfaciendum, or fue forth any othrr 

HtSt tQthi Fovsltu I pitiun. kind of execution on the judgment, as 

(A) By Si. & 9. IP'dt. 3. c. 27- “ If if the body of the piifoner had never 

** any prifoner in execution fhall efcape, ‘ been taken in execution/’ See tht 

** by any ways or means howfoever, the cafe of Allanfon v. Butler, r. Sid. 33c. 

cicditor at whole fuit fuch prifoner and Buxton v. Home, 1. Show. 174. 

** was charged m execution at the time 


MICHAELMAS 



MICHAELMAS TERM, 


The Twenty-Eighth of Charles the Second, 

I N 

The Common Pleas. 

Sir Francis North, Knt. Chief JuJlke, 

Sir Hugh Wyndham, Knt, ' 

Sir Robert Atkins, Knt. ■ JuJlices. 

Ay/r William Scroggs, Knt. 

Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Knt. Solicitor General. 


Peck againjl Hill. Cafe 88. 

D ebt upon a bond brought againft the defendant as ad- Todtbt upon 
miniftrator, who pleads that he gave another bond in his bond againft an 
own name in difeharge of the firft bond: and upon ifllie 
joined it was found for the defendant. plead 

It was moved that judgment might not be entered hereupon, 
becaufe it was a bad plea. »««« in difeharge 

* But North, Chief JuJllce ^ and Wyndham and Scroggs, of‘beftirtbond. 
JuJiiceSy were of opinion that it was a good plea, becaufe there * 1 3 y j 

was other fecurity given than what the plaintiff had before; for ^ 
upon the firft bond he was only liable de bonis iniejiatoris.,hutnow 
he might be charged in liis own right, which may be well faid to Lesr. 55, 
be in full fatisfaffiun of the firft obligation; for where the condi- eem .t. 
tion is for payment of money to tlic party himfelf, there if he ac- C'lb- £<!• Rep* 
cept any collateral thing in fatisfadlion, it is good. If a fecurity 
be given by a ftranger, it may dilcharge a former bond, atid this 438*^^ 
in effeft is given by fuch : and it is not like the cafe in Hobart (a), 12. Mod. 8 $. 

248 - 537- 

Z. Pe«r. Wms. 324. 2. Peer. Wms. 343. 553. (614). (616). 3. Peer. Wms. 225. 245* 
1. Stra. 426, 573. C15. I. Ld. Rgy. 60. 122. 566. 5. Com. Dig. “Pleader** (2. W. 46}* 
Cowp. 47. 128. Co. Lit. 122. b. 


(o) Hob. 63. 

K 2 


where 



Hcit 

itgetinfi 

Hill. 

Cro. Car. S;- 

See the c ■(« of 
Meafe, L xec j- 
trix. V. Mtufi, 
Cowp, 47. 

A vctdi'l will 
not cure an 
imwjitrial ijfutf 
biJt It will cure 
an informal ijfuc. 
Port. 139. 

Lev. 32. 

Carth, 371, 

S.Mod.356 380. 

10. Mod. 19. 

11. Mod. 2. 
Stra. 313. 933. 
S£ 6 < I. Term 

One Iiond can- 
n<» he eivon by 
the fame obligor 
ill ilifeharge oi 
another. 
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where a bond wes given by the fame party upon the very day a 
former bond was payable, and adjudged not a good difehargej for 
the obiip ee was in no better condition than he was before. 

O V 

Atkins, yujl'ice^ doubted, but inclined that one bond cannot 
be difeharged by giving another, though the difeharge be applied 
to the condition of the bond; and for this he cited Cro. Ellz. 
716. 727. which was a cafe adjudged fo in point; and therefore 
this plea upon demurrer fhould have been over-ruled. 

Yet ftnee ifluc was taken upon it, and a vcrdi£l for the defen¬ 
dant, the plea is helped by the ftatutc of 'Jeofails, 32. Hen 8. c. 30. 
here being a direft affirmative and negative. Idut as to that. 
North, Chief Jujlicc, and Scrocjgs, Jujiicr, replied, that an 
inmaterial ifftie, no ways arifing from the matter, is not helped ; 
as an action of debt upon a bond laid to be made in London, and 
the defendant faith that it was made in Middlcfex, and this 
’ is tried, it is not aided by the flatute, but there mult be a re- 
plcader. 

. 1011. Ld, Ray. ifiS. 4. 6.ic. Abr. 56. i;?. i- Bac. Abr. 103. Cowp, 453. 

I Rtp i.'jO. iJoiigl. 97. 

But becaiife it was fworn fhat the obligor (who 'was the in- 
tefiate) was alive fmr yeais after the time that the fecond bond 
' was given, and for that rc.'J'ai it could not be given upon the ac- 
' count cif the defendant’s being liable as adminiflrator, but mull be 
intended ;> bond to fecure .1 debt of his own, therefore a new trial 
was granted. 


* [ 13S ] 
Cafe 89. 

Coven mt will 
lie m the pcifo- 
n.dfy, tlioi’gl) 
th'.- ci.mtbt ex- 
ccutu> bv the 
Arftuie of Ciei, 
which ntiikit! .1 
diftrefs the pro¬ 
per remedy. 

5 . C. I. Mod. 
223. 

10 . Moil. I r". 

11. Mud. 43. 

12. ^'od. 74. 
45 1C6. j-i. 
S71. 3SJ. 31)9. 
in 2p. ->63. 

JOR;, li21. 

Ld. Ray. 322. 

554 - 
K om 
EoU N.P. 

1. B >c. A* 

547 • 

3. Tetiii :tep. 


Cotik and OLiicr.s af^a’uft Herlc. 

F.NAXd’.—’I'hc cafe w.is this: Charles Co'd: made a 
joinruie to Afry hh'wif. for life, and died v.'ithout ifllic. 
I'he land liefc: iH'td to Co'd, his brother and hei.-, who 

grants an an!’i'!:\ f.; tent-cha; a'.'oftv'o hundred pounds per annum 
to the plaiiui.’is in trull fur , 4 /rr/*)', and this was tobc in difeharga 
of the r.uJ jointiiic, “ iiAr.FKiiWM to them, their heirs, cxecu- 
tor:':, adniiniltnitM'-, and alhgns, in trul’ for the laid Mary for 
“ life,” with a ehiur.' of (liili jli-, .inJ a covenatit to pay the two 
Inindicd puui'.'.I." per nnnnni to tiie fiid liullees for the ufc of the 
faid Mary. I'he bleach afligned wa*-, that the defendant had not 
paid the rent to tiiemfor the uie of Alary. 

defendant dcinurred rpeci,.lly, For that it appears by the 
pl.'.ii'.'id’.s ov. n Ihewing, that here is a grant of a rent-charge for 
fc, w.tich is executed by the Itatute of ufes, and therefore there 
oii.rl',1 to have been a diilref^ fir non-payment, ■which is the pro- 
t.edy given by the llatiite, and this action will not lie in the 


that the money war nc't jiaid to Mary; and if it is pai 
thi-n the breath is not well afiivned. 


d to her. 


But 
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But Baldwin, Serjeant^ for the plaintijf replied, that it was Coo* 
not a queftion in this cafe, whether this rent-charge was executed Otihei 
by the ftatute or not, for quacunque via data an a£lion ot cove- 
nant will lie; and that the breach was alfigncd according to the 
words of the covenant, and fo primd facie it is well enough; for 
if the defendant did pay the money to the plaintiffs he may plead 
jt, and fo he may likewife if he paid it to Mary. 

The Court were all of opinion, that this rcnt-chargc was ex¬ 
ecuted by the ftatute of ufts by the exprefs words thereof, which 
executes fuch rent* granted for life upon truft, as this cafe is, and 
transfers all rights and remedies incident thereunto, together with 
the pofll-ffion, to Cf/iuy que ufe ; i'o that though the power of dif- 
training be limitetl’to the truftees by this deed, yet by the ftatute, 
which transfers that power to Mary\ (he may diftrain alfo; but 
this covenant being collateral cannot be transferred. * 7'he claufc *' [ 139 ] 
of diftref?, by the exprefs words of the ail, is given to the crjluy 
•^ue uf ; but here is a double remedy, by dillrefs or a.ftion ; for if 
tl'.e Icffcc a.ftign liis intereft, and the rent is accepted of the ahignec, 

3’et a ervenant lies againft the leffee for non-payment upon the ex- _ 

prefs covenant to pay («): fo if a rent be granted to A', and a co- 

venant t® p.iy it to K. for his ufe, it is a good covenant. z.Bimcs, 284. 

And IT WAS AGREED, that the aftignment of a breach accord- 3’,^°'^* ***’ 
ing to the words of the covenant is good enough, and that if any jo. Mod. 149. 
thing be done which amounts to a performance, the other fide 443. 

muft plead it; as in this cafe the defendant might have pleaded 7^- 

that the money w^iS paid to Mary., which is a performance in fub- j g 

ftance, but it lhall not be intended vrithout pleading of it.— 327. 41 ■5. ’ 

WTiereupon judgment was given for the plaintift’. 


(u) Cee Hayes v. BIcUciBalf, ante, 34. and Hollis v. Carr, ante, S6. 


otra. 227. 

Ld. Rjy. 106, 
124. 


Reiicl againft Dawfon. Cafe 90, 

,EBT UPON BOND againft the defendant as executor; i flue In debt on bond, 
was joined, whether the defendant had affets or not on the 
thirtieth day of November., which was the day on which he had f®"***"'««- 
the f.rft notice of the plaintiff’s original writ j and it was found whether 
for the defendant, that then he had not affets. 


D 


Joint 

he had aflets on 


It was moved for a repleader, becaufe it was faid that this ft js an imtnau- 
was an immaterial ij/i/e ; fur though he had not aliets then, yet if rU/iJjrut, and on 
he had any afterw'ards he is liable to the plaintiff’s ailion, ^ veidia for the 

defendant a rr- 

But Barrel, Serjeant, moved for judgment upon this verdift, phudt- ihdii be 

i-t It TV ey ^ I t 



—-- -- - ---- j MW *0 -- w •j/ 

are two afftrmaLiyes, which cannot make an iiiuc; or when uficr 

- Hob. 126. 


Cro. Eliz. 8S3. 1. Li-V. 32. Cro. Car. 78. ii. Mod. 46, 2, Lev, 164. Stra. 394. S47. 904. 

Ld. Ray. 134. 169. 9 '‘ 3 ' * 95 * i- Com, Dig. “ I'ieadjr” (^R. iS.), 

4 * BaC| Ab», 12.. Diiugl. 3,^* 747 * 

K 3 
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K«ao 

againjt 

Daw&uW. 


*[ 140 


a traver/e ifllie is joined with an hoc petit quod inquiratur per pa^^ 
triam^ this is no ifliie, 2. And> 6. W 7. So if there be no plea 
at all; as if an action be bi ought againft hufband and wife, and 
fhe pleads only, Cro. Jac. 288. >0 if the party put himfelf juper 

patriam where it Ihould be tried by record^ or if the plea be no¬ 
thing to the purpofe, or lie not in the mouth of the parties ; fuch 
imniutcrial ilfues as thefe cannot be good. The ditFcrence in 
Moor^ 867. is, that if the plea on v/hicli the iffue is joined, hath 
nocolou-ahlc pretence in ijj; to bar the plaintiff, or if it be againll 
an exprefs rule in the law, ths.-re the ifiue is immaterial^ and fo as 
J if there were no ilTuc; and therefore it is * not ttided by theftatute; 
but if it hath the countenance of a Kgal plea, though it want nc- 
ceflary matter to mahe it lufiicient, tiicrc lhall be no reph ader^ be- 
caufe it is helped after vcrdict. Here the parties only doubt whe¬ 
ther there vrere aflets at the time of the notice, and it is found 
there were none. And fo judgment was to be given accordingly. 


The whole Court wcie of that opinion. 


But Anti NS, v.’as clear, that if the parties join in an 

immaterial ijjiu' there fiiall be no?v//wftV, bccaufe it is helped 
after verdict by thefe W(.<rd.s in the It.uuto, viz. “ any ifl'ue it is 
not faid an iffue joined upon a material }»oint ■, and the ftitent of 
the ftatute w'as to prevent rupUadcrs ; .and that if any other con- 
ftru^tion fhould be made of that a£t, he was c;f opinion that the 
Judges fat there not to expound but to make a law} for by fuch an 
interpretation much of the benefit intended by the a6t to the party 
who had a verdidf, would be reftrained. 

The OTHER Justices were all of opinion, that fince the 
making of this ftatute it had been always allowed, and taken as a 
difference, that when the iffue was perfectly material there ihould 
be no repleader ; but that it was otherwife where the ifliie was not 
material. 


And ScROGGS, afked merrily, if debt be brought upon 

a bond, and the defendant plead that Rohm Hood dwelt in a wood, 
and the plaintiff join iffue that he did not, this is an inmaterial 
ijfue, and (hall there not be a repleader in fuch cafe after verdidt i 
Ad quod non fuit refpenfum. 


91* Beaumont againjl - 

wJt'Xthi. PlAlHTlFr brings an aaioi. of dobt upon a judgment 

law Snanadiion obtained ogainft the defendant in a couit baron, having de- 
of debt cn a dared there in an aiStion on the cafe upon an ajfumpjit^ and recovered. 

inSreourt!” defendant came to wage his law, and was ready to fwear 

Co Lit, *95 * owed the plaintiff notliing. 

Cro. Eliz. 750. a. Vent. 171. i. Sid. 366. 8. Mod. 303. ii. Mod. 187. li. Mod. 598, 
669. 676. Sd. Ray. an. *30. 500. 796. 99a, 1040. 5. Com. Dig. “ Pleader” (a. W. 4c). 
Bac. Abrf 430. 
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But THE Court held that he was not well advifed; for by the BeawUokt 
recovery in the inferior court it became now a debt, and was ^ f"**/* 
owing. And being afked, Whether he had paid the money ? he 
anfwered that he owed nothing : whereupon the Court concluded 
that he had not paid it, and therefore they v/ould net admit him to 
wage his law without bringing compurgators to fwear *C» 4 I ] 

that they believed he fworc truth : but fuch not appearing, the 
defendant defecit de lege^ and judgment had been given againft him ; 
but he offered to bring the money recovered and the colls into the 
court, and to go to a new trial, it being a very hard cafe upon him 
at the former trial, where the demand was of a quit-rent of eigh¬ 
teen pence ««««»? j the defendant prornifed, that if the plain¬ 
tiff would Ihcw his title and fatisfy him that lie had a right to de¬ 
mand it, he would pay him the rent; and at the trial exprefs oath 
was made of a promife to pay, upon w'hich the verdict was obtained j 
whereas it was then urged that the freehold would come in queftion 
upon that promife, and fo the inferior court could have no jurif- 
diction. 

And afterwards North, Chic/' yvjiice^ faid, that it hath been 
adjudged in the king’s bench,' that an inferior court cannot hold plea 
on a quantum meruit for work done out of the jurifdidlion, t;iough 
the promife be made within («) ; and that he knew wiiere a perlbn See the cafe 
of quality intending a marriage with a lady, prefented her with a of Trevor v. 
jewel i and the marriage not luking effect, he brought an action *• 
oi detinue againft her, and the tak ing it to be a gift offered to 
xuage her law\ but the Court was of opinion that the property 
was not changed by this gift, being to a fpecifical intent, and 
therefore wouldnot admit her to do it. Quod Kota. 


Styleman againft Patrick. Cafe 92. 

A N ACTION ON THE CASE was brought by the plaintiff againft The ftatute 
the defendant for eating of his grafs witn his iheep, fo that 
he could not in ta?n umplo modo enjoy Ids common j a.id there was giJes^no 
a verdict for the plaillilft. more co^s than 

It was now moved. That he fhould have no more cojls than ihrdjmagM**are 
damages'-, becaufe this was a trefi>afs in its own nature, and the under forty ftui- 
judge of aftife had not certified that the title of any land was in I ngsi unlefs tlw 
queftion. * J“^Ke certifi« 

_ . that a title was 

But THE Court were all of opinion, that this enfe was not pr!ncip:iiv in 
within the ftatute. For it was not a frivolous action, btcaufc a queftion,docs 
little damage done to one commoner, and fo to twenty, may in the extend to an 
whole make it a great wrong. If the caufe were frivolous, the* 

Judge or affife may mark it to be fuch by virtue of tJie It.iiute of common, 

43. Eliz. c. 6. and then there fhali be no mere cofts tiian da- s c i. Fieem. 
mages j and though in this cafe the pluimiti hath in his d^clara- ii4. 

1. Vtnt 256. 

2. Vent. 36. R:<y. 487. a. Jones, 232. Gob. C. P. 263. 3. Mod, 31;. S. Mod 198 219. 

2. Barnes, 99.108.127. Fitzg. 42. Sna. 192. 534. 53 024.633 643. 726. 1130 116J. kii. 

395 * 1..*2111.207. 2.Coin.D>g. Colts’\A. 3.). fiab. AOi. 512. 514. Pougl. 207. 

K 4 tiol) 
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Ld. R.ay. 334. 
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tion fct out a title to his common, yet the title of the * land can¬ 
not poffibly come in queftion, and therefore not to be certified as 
in cafes of trefpafs; neither is there any need of a certificate, if it 
appear by the pleading tliat tiie title of the land is in queftion. 

Thk Court being agamft the defendant as to the cofts, his 
counfJ theniTOVed inarrellof judgmenl, Becaufe the plaintiff fets 
forth his right to tlie coinniori only by way of recital with a am^ 
que ctiom^ "tfc. that be had a right to common in fuch a place. 

SeH non allocatur \ for it is af.ii v.'.rlive enough, and afterwards 
he is charged with doing tlie plaintift damage; and fo the calc is 
not like to an aftion ot ticlpafs qiture cum he did a trefpals, for 
th>-re the feiif^ is impeife^t. 


HILARY 
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* James againjl Johnfon. Cafe 93. 

T respass.—T he defendant juftified by a prefeription to inpreferibingfor 
have toll; and ifliic being joined thereupon,the jury found «o//,the particu- 
a fpecial verdict, in W'hich the cafe upon the pickings was lar kind of toll 
; niua be Rated } 

for if it be toli. 

Before the diflblution of priories, the manor now in the pof- tbtnugh a con- 
feflion of the defendant was parcel of the priory of B. which came tidcraiion mull 
to the crown by the faid dilTolution; and the king made a grant **5// 
thereof to Sir Jervas Clifton in fee, together with the faid toll a* confidwatloa 
adeo plene as the prior had it; and the defendant having brought h implied, 
down a title by fever.al mefne affignments, claims by virtue of a 5 q , 
leafe from Sir Jervas for feven years then in being, alledging ,'3, * 
that the faid Sir Jervas and all thofe whofc eftate he had might 3. Lev. 4*5. 

^ketoll. 2.Lutw. 1519. 

l,d. Ray. 385* 

And, Whether this pleading by a que ejlate to have right of toll 

was good in law ? the jury doubted. * • 

66o* 

Baldwin, Serjeant^ for the plaintiffs argued, that the jufti- 
fication was not good, becaufe there are two foits of toll, viz. 
foil thorough and toll traverfe ; and one is in the king’s high-way, and 
the qther in a man’s own foil, and it doth not appear for which the 

defendant 
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JiMit' defendant hath juftified. If it be for the firft, then he ought 

{hew that he did make a caufeway, oribme other thing that might 
Johnson, ajjyantage to the paflengers, to entitle himfelf to a preferip- 

tion j but if it be for the other, then he muft alfo fhew it was for 
paffing upon his foil, which implies a confideration, 22. 

Kellw. 148. Ph Com, 236. Lord Berkley's Cafe. i. Cro, 71O. 
Smith V. Sheppard ; by which cafes it appears that the juftification 
• [ 144 J ought to be certain (a). 

T*/ 4 orany otjier * xhcn as to THE POINT IN QUESTION, he faid, that toll cannot 
may be^appur-’ appurtenant to a manor, andfo the pleading by a qiie cjftateh not 
trnaot to a ma. J but if that fliould be admitted, yet the manor being vefted 
nor. and may he in the crown by the diliolution, the toil then became in grofs, and 

claimed by aU could never after be united to the manor, or appurtenant there- 
ledglng a 
ejtait in the ma. 

®®''* But it was argued for the defendant by Maynard, Serjeanty 

S. C. 1. Mod. and THE WHOLE Co URT were clear of opinion, that the illue was 
• 35 - upon a particular point, and the title was admitted, and that no->., 

1°' M^' remained in queftion but the point in pleading. And as to 

147. ^ objected, that toll cannot belong to a manor, it is 

Stra. 1171. quite otherwifej for an adyowlbn, a rent, a toll, or any profit d 
Ld. Ray. 44.. prendre may be appurtenant to it. It is true, a man cannot pre- 
feribe by a que ejiate of a rent, advowfon, toll, &c. but he may 
of a manor to which thefe are appendant. It is likewife true, that 
if the defendant had faid this was toll for pafling the highway, he 
muft fliew fonie caufe to entitle himfelf to the taking of it, as by 
doing fomething of public advantage (h). 


Toll may be But this general way of pleading is the moft ufual, and fo are 
preferibed for the precedents, and it ought to come on the other fide, and to be 
generally. allcdged, that the defendant preferibed for toll in the high- 
Cowp. 46, way. 
i.Ter.Rep.66o. ^ 


If toll be ap. 
punenant to a 
manor, the ap- 
purtenancy is 
not dellroyed 
by the manor 
coming to ihe 
crown, 

Co. Lit. 121. 
1. Roll. Abr. 
130. 232. 

1. Com. Dig, 
376. 


And in this cafe, though the manor came to the crown, the toll 
remained appurtenant ftill, and fo it continued when it was 
granted out. I'hc difference is between a thing which was ori¬ 
ginally a flower of the crown, and other things which are not, as 
catalla felonumy CsV. If fuch come again to the king, they are 
merged in the crown ; but it is otlierwife in cafes of a lect, park, 
warren, toll, &c. which were firft created by the king. 9. Cff,' 
Abbot de Strada Marcella's Cafe. So that this toll is not becpmc 
in grufs by the dift'olution. 

Judgment was given for the defendant. 


(a) See the cafe of Cotton v. Smith, 1. Med, 47. 4. Mod'. 320. i. Sidb 
Cow per, 47. 454. Cro. £liz. 711. 5. Com. Dig. 

(k) Jones, 16a. Moor, 575. 547. 
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Sir William Turner’s Cafe. 

T\EBT qul iamy fcff. for one hundred pounds againft Sir WiU 
liam Turner^ being a juftice of peace in London, for denying 
his warrant to fupprcfs a feditious conventicle of one Mr. Turner, 
in New-Jireet, 

This caufe was to be tried by niji prius tliis Term before THE 
Chief Justice. 

And now die plaintiff moved to amend one word in the decla¬ 
ration wherein he was miftaken; for he had laid the meeting to be 
at Turner's * manfion-houfe, and upon enquiry he underltood the 
place of meeting was not at his manfion-houfe, but at a little 
diftance from it j and fo prayed the word “ manfion” might be 
itruck out. 

But THE Chief Justice faid, that after ifliie joined, and the 
caufe fet dov/n to be tried, and this being a penal ftatute, no 
precedent could be Ihevm of an amendment in fuch cafe (a), and 
therefore would not make this the firft. 

And fo leave was given to the plaintiff to difeontinue upon pay¬ 
ment of cofts. 

(a) But fee Goff v. Popplcwell, j. Burr. 109S. and Mace v. Lovet, 
Dougl. 114. aatis, that there is no 5. Burr. 1833. Richards v. Broi^n, 
difference between civiJ Juitt and fcnul Jlouxl. 114. that amendments are ai- 
aSitm as to amendments at common low^ after iffue jcined. 
law.—See aUb Boneheld v. Milner, 


Caie 94* 

In general no 
amendment ffialt 
be made alter 
iffue joined. 

S. C. t. Freen. 

2 ZI. 

J. Barnes, 3. 

2. Barnes, %%, 
256. 

• [ 145 3 

10. Mod. gS. 

11. Mod. 

230. 233. 

II. Mod, 107. 
24 g. 274* 3ra. 
369. 402. 598. 

fitzg. 193. 

Stra. ig5. 739, 
871.911.1026. 
5.Com.Dig, il, 
Duugl. 114. 
* 35 * 

2. Term Rt^ 
707. 

3. Term Rep. . 
349. 659. 749. 
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Brown againjt Johnfon. Cafe 95. 

A CCOUNT.—The plaintiff declares againft the defendant, If in aec$iMtm 
For that upon the firft of March in the twenty-fecond plaintiffd^aie, 
year of Charles the Secondy et abinde to the firft of May ^ 

in the twcnty-fcvcnth year of Charles the Second^ he was 
bailiff, and receiver of eighty pigs of lead. thepfeof M*y, 

The defendant pleads, that from the faid firft day of March in T^plea 
the twenty-fccond year of Charles the Secondy to the firft day of was not receher 
May in the twenty-feventh year of Charles the Secondy he was •/ 

not the plaintiff’s bailiff, or receiver of the faid eighty pigs of 
lead i et hoc paratus ejt venjicare. ^ 

The plaintiff demurred, and affigned fpecially for caufe. That 
the times from the of March to the firji of May are made receiver m nd s tt 
parcel of the iffue; which ought not to be bccaufe, the plaintiff in forma ; and th« 
his declaration muft alledge a time for form fake; but the defendant **"** '®‘- 

ought not to tie him up to fuch time alledged, for he might have ”’**5"?* o« 5 l«l 
faid that he, was not bailiff modo et forma. pa^.rf 

And for this the cafe of Lane v. Alexander [a) was cited, where 
the defendant, by ejectment, makes a title by copy of court roll, 
granted to him tlie forty-fourth year of Eliza bethy and the plain- 


(a) Ydv. izz. Cro.Jac.zo2. i. Browol. 140. 


zi. i8j. 
317. 622. 806. 
Ld.Ray. 85 .a 8 ij| 
tiff 336.480. tis6. 
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Brown tiff replies his title by the like grant, on the firft day of Jum in 
agalnft the forty-third year of Elizabeth', the defendant maintains his 
Johnson. jj,jJ traverfeth, that the queen, on the firft day of Jkne in the 

forty-third year of her reign, granted the (aid land by copy; and 
upon demurrer it was adjudged, that the traverfing of the dzy is 
matter of fubftance, which being made part of the ilTue, is 
naught. 

But on the other fide it was objefted, that the time is material, 
and that in adions of account it is proper to make it parcel of 
the ifliie; for a man may be bailiff for two, but not for three 
years, and a releafe may be pleaded from fuch a time to fuch a time, 
Fitz. Accompt^* 30. R^l. Ent.f. 8.19.p/. 1. f.20. pl.t.f. 22. 
pi. 2. 


• [ 146 ] 

Jn account «s 
neeiver ofeigh- 
tf pigs of lead, 
a plea tliiC lie 
did not receive 
tlem, without 
fcying ** or any 
** part tbertof," 
is bad. 


The Court held, that the time ought not to be made parcel 
of the iiTue. 


* 


Then exceptions were taken to the plea. 


First, For that the plaintiff having charged the defendaht as 
receiver of eighty pigs of lead, the defendant pleads, « and that 
“ he was not receiver thereof,” but doth not fay “ of any part 
‘‘ thereof.”—For which reafon the Court held the plea ill, becaufe 
he might retain feventy-nine, and yet not eighty pigs : blit to 
plead generally m unques receptor is well enough ; though it was 
urged, that ifit had been found againft him upon fuch an iflue that 
he had received any parcel of the lead, he fliould have accounted. 
24. Hen. 4. p/. 21. 2. Roll. 3. 14. 32. Hen. 6 . pi. 33. Fitz, 

“ Aicowft” 16. Cro. Eliz. 850. Fitz. “ Accompt” 14. Rajl, 
Entry, 18, 19, 20. 


A plea conclud- SECONDLY, The defendant concludes, //Adf pflr/7/«j ^ veri~ 
Ugto the uu-t whereas it fhould be, et de hocponitfe fuper patriam .—But 

etantry^mufi ‘ THE CoURT doubted of this, bccaufo it was not fpecially affigned, 
be fptcially .(ligned.—Duugl. 60. 94 and fee 4. Ann. c. 16, f. 1. 


Tmcftated/roia THIRDLY, I'he plaintiff charged the defendant as his bailiff 
ftch a day tx- March, and the defendant pleads that he was not 

u es the day, the firft cf March, fo he excludes that day.—^And 

Court held to be incurable. 

5. Co. I. 90. fo judgment was given, quod computet. 

Moor, 40. j 

Cro. Jac. ,35. 458. 1. Roll- Rep. 387. 3. Bulft. *04. Allen, 77. a. Saund. 317, 318. 

3. Lev. 348. !• Ld. Ray, 84. 480. a. Ld. Kay. 1241. But fee the cafe of Pugh v. Duke of 

Leeds, Cowp. 417. to 425. Dougl. 53. note (15). 4. Teim Rep. 660. and Powel on Powers, 
438 to 533, where all the cafes upon this fuhjeft are collcdltd. 


Cafe 96. Abraham agahtft Cunningham. 

Xfadminihrator jN A SPECIAL VERDICT IN EJECTMENT, the cafe, upon the 
fell a term, and 1 pleadings, was thus: Sir David Cunningham, being pofleiled of 
' ® niade his will, and therein appointed his fon, 

end renoimM, yet the fale is void.— S. C. 1. Vent. 303. S. C. 2. Lev. 182. S. C. 
> a. jMtes, 72. S. C. 3. Kcb, 725. S.P, 1. Fieem. 445. S. C, 3. Danv. 350. 6. Co. i8. 

;• 4. llbft. 333. I. Leon. 90.135. Moor, 636. Dyer, 160. Hard. m. Show. 407. 1. Vern. 

■ s. Peer. VVms. 751. 766. 2. Peer. Wms. 308. 3. Peer. Wms. 183. 351. Stra. 412.716. 

V 1.8011^36.307.311. 
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Sir David Cunningham^ to be his executor, and died. Sir David Asi^akam 

the executor, in the year 1663, made his will alfo, and therein 

zppointtd David Cunningham his fon and two others to be hiis ®®**"*“®"*'* 

executors, and died. Thofe two executors die, and B. a ftranger 

takes out adminiftration cum tejlamento annexo^ and continues this 

adminiftration from the year 1665 to the year 1671, in which 

time he made an aflignment of this term to the lefibr of the plaintiff, 

for which he had received a thoufand pounds : and in the year 

1671 the furviving executor of Sir David the executor made 

oath in the archbimop’s court, that he never heard of his teftator’s 

will until then, nor ever faw it before, and that he had not meddled 

with the eftate, nor renounced the executorfhip ; then a citation 

goes to fhew caufc why the adminiftration fliould not be repealed, 

and fentence was given that it fhould be revoked. Upon which 

the executor enters, and the leflbr of the plaintiff entered upon 

him. 

* Saunders, for the plaintiff faid, that the authorities in the r j . - T 
Books were ftrong on his fide, that the firft adminiftration was L +7 J 
well granted. It is true, if a man make a will, and adminiftration 
be granted, and that will be afterwards proved, fuch adminiftration 
is void; as in the cafe of Grcyjhrook v. Foxc. But in this cafe, 
after the death of Sir David Cunningham the executor’s tef- 
tatpr is dead intefratc; for to make an executor there muft be 
firft the naming of him ; then there muft be fome concurring a<ft 
of his own to declare his aftent, that he will take oniti executionis 
upon him ; for no man can make another executor againft his 
will: fo that if after the death of the firft executor thofe other 
executors appointed by him had made fuch a declaration as this 
furviving executor hath llnce done, their teftator had died inteftate. 

7. Edw. 4. pi, 12, 13. The executor is made by the teftator, 
and the ordinary is empowered by the ftatute to make the 
adminiftrator where the perfon dies inteftate; fo that it is plain, 
there cannot be an executor and adminiftrator both together. If 
he who is made fo take upon him long after the will to be 
executor, it ftiall make him fuch by relation from the time of the 
death of the teftator; but here is no executor, nor ever was. It 
is true, that one was named, but as foon as he heard of the will he 
renounced ; and therefore there being no executor in this cafe, 
nothing now can hinder the adminiftration to be granted cum 
te^amento annexo. If the teftator ftiould die indebted, or have 
debts owing to him, and the executor refufe probate, and 
renounce his executorfhip, adminiftration muft be granted ; for 
lex fngit ubifubjijlit eequitas ; and the executor having a pollihi- 
lity to be fuch, and by his refufal becoming no executor, why 
ihould the bare naming of him to be an executor have relation to 
make fuch adminiftration void ? fmee it is not the name, but the 
doing of the office, which makes him executor. Dyer^ 372. If 
all thefe executors had died after adminiftration thus committed, 
it caanot be find chat the^ ever were executors. There can be no 

iucopvenience 



AkkAll4lil 

* 

Cuii«tv«ha. 

Mam. 
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inconvenience that this adminiftration ihould be good j for it i# 
jiift that creditors fliould have their debtSj and purchafors fhould 
be fecure in the things purchaied. If the teftator was indebted} an 
a( 9 :ion will lie againft an executor de fon tort for fuch debt, 
which executor is altogether as wrongful as the adminiftrator to 
whona adminiftration is * committed, and the will afterwards 
proved by the rightful executor j and if fuch executor of his own 
wrong be pofTciled of a term for years, and a creditor recover 
againft him, that executor ftiall have the term in fatisfadfion of his 
de|}t; and by the fame reafon lhall the adminiftrator here have a 
good title to this term which he fold for the payment of a juft debt; 
and there is no authority for making fuch adminiftration void, 
unlefs it be where the executor proves the will, but never when he 
renounces. 

But Levinz, on the other Jide^ laid, that an executor of an 
executor hath all the intereft which the firft executor had ; fo 
that being an executor the adminiftration granted by the ordinary 
is void, and the renunciation afterwards fliall never make it good; 
and this will appear by the different interefts which the ordinary 
and the executor have by law.— First, The ordinary originally 
had nothing to do with the eftate of the inteftate; for bona intejiati 
capi folent in manus regis (a). Afterwards two ftatutes were made 
which eftablifti his power j the firft was, the ftatute of Wejiminjler 
the Firji^ cap, 19. and the other was 31. Edw. 3. c. ii ; yet no 
power was thereby given him to difpofe of the goods to his own 
ufe, or to the ufe of arty other j he had only a property fecundutn 
quidf and not an abfolute and uncontroulablc right, in the eftate.-^ 
Secondly, But the executor hath a right and intereft given to 
him by law when a will is made, and may rclcafe before probate Ut ), 
if he therefore hath an abfolute right, and the ordinary hath only a 
qualified property, how can he grant the adminiftration of the 
goods, which at the fame time are lawfully vefted in another ? 
Suppofe the executor fell fuch goods to one man, and the admini¬ 
ftrator to another, the fale of one of them muft be void; and for 
the faid rcafons, and by the conftant courfe of the law, it muft be 
the latter (c). It hath been obje£l:ed, that here was no executor at 
all, only one named ; or if it be admitted that there was aa 
executor, yet his refufal (hall relate to the time of the adminiftra¬ 
tion committed, and make that good which might not be fo before. 
But as to that he faid, that here was an executor appointed by 
the will who had an intereft, and adminiftration being granted 
to anotlier it is void ab initio ; and what is once void can¬ 
not be made good by any fubfequent aft. 10. Co. 6 a. a,/djt 
* Here was a want of power in him who did this aft j for 
ordinary could not grant adminiftration where there is an execq- 

(a) Coiloipb. 59. 10. Mod. zi. (</) I. Mod. Z14. Comjrns, 150. 

I05. z. Pac. Abr. 405. z Vern. 75. 616. Fitzg. 258. Stra. 

5. Co. Middleton’s Caie. 911. 917. i>37. Ld. Ray. ^o. 6Bj. 

(f) z. Andtrf. 153. cafe 83. Ld, 66t. zzio. izJk., 

Ray. 4^3. 66 (. 

toti 
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tor, and therefore no relation fliall be to make that good which 
Was once but if it had been only voidable^ it might have 

been otherwife. A relation may be to enable the party to recover 
the goods of the inteftate, and to punilh trefpalFes; as if a man 
die poflefled of goods, and a ftranger convert them, and afterward 
adminiflration is granted to 5 . this adminiftration Ihall relate to 
the time of the death of the inteftate (a) i fo that he may maintain 
trover before the ordinary had committed it to him, but it will 
never aid the adts of the parties to avoid them by relation : as if a 
man make a feoffment to a feme covert, and afterwards devife 
the fame land, the hufband difagrees, this (hall have relation be¬ 
tween the parties, fo as the hufband Ihall not be charged ir( da¬ 
mages, but it ftiall not make the void devife good. 3. Co. 28. b. 
Butler V. Baker. So if a man make a releafe, and afterwards 
get letters of adminiftration, that fhall not relate to make his 
releafe good to bar him, neither fliall his refulalof the executorfliip 
do it, becaufe at the time of the releafe or the refufal there was 
not any right of adlion in him ; for that commences in the one 
cafe after adminijiraiion, and in the other after the probate of tlie 
will. Notwithftanding fuch refufal this executor may afterwards 
adminifter at his pleafure, and intermeddle with the goods of the 
teftator ; and if the adminiftration fhould be good alfo, then they 
would have a power over the fame eftatc by two titles at the fame 
time, which cannot be. The greateft argument which can be 
brought againft this is ab iuconvenienti, becaufe it cannot be fafe 
to purchafe under an adminiftrator, fince a will may be concealed 
for a time, and afterwards the lawful executor therein appointed 
may appear *, but this is more proper for the wiidom of a parliament 
to redrefs than that the law ihould be altered by a judicial 
determination of the Court. He therefore prayed judgment 
for the defendant. 

The Court was of opinion, that the ordinary cannot grant 
adminiftration where there is an executor named in the will; and 
therefore gave judgment for the defendant againft the vendee of 
this term. 

(«) z. Roll. Abr. 399. 


X. 


Abkaram 

againft 

CVNNING- 

kam. 

hi. Rajr. $20. 
j. Peer. Wins. 
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• Lord Townfend aj^ahiji Dr. Hughes. 97* » 

T he plaintiff brought an aiShon of« 
for thefe words fpokeu of him by the defendant, viz. “ He /rw/inanaaion 
“ is an unworthy man, and a£l:s againft law and reafon.” of Jcandahm 
Upon not guilty pleaded, the cai'e was tried, and the jury gave the niagtiaiumoa»e» 
plaintiff four thoufand pounds damages. tadamagesT*^ 

The defendant before the trial made all pollible fubmiffion to S.c.i.Mod.a,x, 
my lord; he denied the fpeaking the words ; and made oath that S.C. 1. Freem, 
he never fpoke the fame ; after the trial he Hkewife addrefled my i*^',**®* ***' 
lord as before, making fjvcral proteftations of his innocency: but comyns,^iea. 
having once in a paflion faid, that he fcorned to fubmit; my lord, cjib. Eq. Rep. 
for that reafon, would not remit the dash.ages. It was therefore *09. 

moved for a new trial upon thefe reafons: Mod. x6. 

z.Stra.ioz. 4«x. 

First, Becaufe the witnefles, who proved the words, were *-®*”**»4-*9J» 

' not perfons of credit, and that at the time when they were al~ 
ledged to be fpok^en, many clergymen were in company with the gjJ, 
defendant, and heard no fuch words fpoken. Cowp. 37. *30. 

Secondly, It was fworn, that one of the jury confefled, that 
they gave fuch great damages to the plaintiff (not that he was 3’. Burr. iS^*. 

L 2 damnified *• 8“". 39A 

4.Ter.Rep.65t? 
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Loib damnified fo much) but that he might have the greater opportu- 
TowNtEND iiity to fliew himfclf noble in the remitting of them. 

ajrainft 

Pa. iijfaHsi. THiRDLY, and which was the principal reafon, Becaufe the 
damages were excellive. 

TheCourt delivered their opinions feriatm. And firft. 

North, Chief Juflice, laid, In cafes of fines for criminal mat¬ 
ters, a m.tii is to be fined by Magna Charta with a falvocen- 
tenemento fuo ; and no fine is to be impofed greater than he is able 
to pay; but in civil aSlions the plaintiff is to recoter by way of 
compenfation for the damages he hath fuftained, and the jury are 
the proper judges thereof. This is a civil action brought by the 
plain;Iff for words fpoken of him, wnich if they are in their own 
nature affionablc, the jury ought to confider the damage which 
the pariv may fuftain ; but if a particular averment of Ipccial da¬ 
mages niukv them aftionable, then the jury are only to confider 
fuch darri.igts as are already fuftained, and not fuch as may happen 
in future, bcc.suft for fuch the plaintiff may have a new action. 
He find, that as a Judge he could not tell what value to fet upon 
r I < I "I the * honour of tbs plaintiff j the jury have given four thoufand 
^ pounds, and thereto: e he could neither leflen the fum or grant a 
new trial, efpccially fince by the law the jury are judges of the 
damages: and it would be very inconvenient to examine upon 
what account they gave their verdict; they, having found the de¬ 
fendant guilty, did believe the witntlTes, and he could not now 
make a doubt of their credibility. 

Wyndham, Jujlice-i accorded in omniLv.s. 


-But Tee an Ano- 
nyinouii Cafe, 
t. M'.u'. a. and 
the cafts there 
cited. 


Atkins, JuJlice^ contra. That a new trial fliould be granted, 
for it is every day’s pra6lice; and he remembered the cafe of 
Gc’Adfion V. IVood in the king’s bend:, where the plaintiff in an 
adionon the cafe for words for calling of him bankrupt^ recovered 
fifteen hundred pounds, and that Court granted a new trial, becaufe 
the damages were exccjjive, The jury in this cafe ought to have 
refpetSt only to the damage which the plaintiff fuftained, and not 
to do an unaccountable thing that he miglit have an opportunity 
to fhew hiir.fdf generous j and ..s the Court ought with one eye 
to look upon the verdid, fo whh the other they ought to take no¬ 
tice what is ce ntuined in the dccUration, and then to confider 
whether the words and damages bear any proportion j if not, then 
the Court ought to lay their hands upon the verdid: it is true, they 
can iot iLfl'en the damages, but if they are too great the Court 
may grant a new trial. 

ScROGCs, Jujlice, accorded with NfiRTH and Wyndham, 
that no new trial can be granted in this caufe. lie fgid, that he \vas 
of couiifel v.^iih the plaintiff before he was called to the bench, 
nd might jl.Licrore be fuppofed to give judgment in favour of 
his client, being prepoffelVcd in the caufe, or elfe (to ihew 
bin.fcll inert iignally jult) might without oonfidering Ae matter 
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give judgment againft him; but that now he had forgot all former — ^ 

relation thereunto; and therefore delivered his opinion, that if he ’ "wnsimd 

had been of the jury he ftiould not have given fuch a verdift; and 

if he had been plaintiff he would not take advantage of it; but ’ 

would overcome with forcivenefs fuch follic > and indifcretions of 

which the defendant had Seen guilty: but that he did not fit there 

to give advice, but to do juftice to the people. He did agree SeeCowp. *30. 

that where an unequal trial was (as fucli muft be where there is 

any praftice with the jury), in fuch cafe it is good reafon to grant 

a new trial j but no fuch thing appearing to him in this cafe, a new 

trial could not be granted. Suppofe the jury had given a fc,in- # I 52 j 

dalous veidiif for the plaintiff, as a penny dimages, he could not 

have obtained a new trial in hopes to increafe them, neither fliall 

the defendant in hopes to Icffen them. And therefore by the opinion 

of thefe three Juftices a new trial was not granted. 

Maykard, Serjeant^ afterwaids in this Term moved in arreft <ay''ff»peef 
of Judgment, and faid, that this aftion was grounded upon the 
ftatute of 2. Rich. i.Ji. i./. $. which confilts of a preamble la- « worthy manj 
citing the mifchief, and of the enaiting pait in giving of a remedy, “ and «ts * 
and that the defendant’s cafe was ni ithcr within the mifchief or the " Itw 

remedy. This ftatute doth not create any adlion by way of parti- «aion,’* 
cular defign, and if the matter was now rei Integra^ much might Ihe aatute** 
be faid that an aftion for damages will not lie upon this ftatute ; z. Rich. 2. ft.,, 
for Ithe ftatute of Weflminjier the Second appoints that the offender c. s- jtfcai,.* 
fliall fuffer imprifonmcnt until he produce the author of a falfe 
report i and the ftatute of 2. Rtih. 2. ft. i. which recites that of®-C.i. Mod. 
Ivefiminjler the Second^ gives the fame puniftiment, and the adion 
is brought qut tarn, &c. and yet the plaintiff only recovers for ro'u‘rj 
himfclf. It was ufual to punifli offenders in this kind in the star 78. '* * 
CHAMBFR *, as in the Earl of Northampton* s Caje (a), where one Vidian’b Ent, 
Goodtltk laid of him, “ He wrote a book againft Gatmty and a 7 *- 
“ httCT to Bellarmtne i** intimating, that what he wrote in the f"*' 
book was not his opinion, but only ad captandum populum^ which 
was a great difgrace to him in thofe days, being as much as to fay, 12. c<C ,*34. 
he was a papifl. But the Serjeant would not infift upon that »4-8,* 
now, fince it hath been ruled, that where a ftatute prohibits the 
doing of a thing which if done might be prejudicial to another, *' y„,‘ 
in fuch cafe he may have an action upon that very ftatute for his i*. Mod.’zj'i’. 
damages. But the ground on which he argued was, that thefe 3 Buift. 216, 
words, as fpoken, are not within the meaning of the act, for they Cro.Eiiz. x. 68 . 
are not actionable; i. Leon. 336, 

I. And. lai. 

^ First, Becaufe tliey are no fcandal; and words which are ac- Jac. 196. 
tionablc muft import a great fcandal, which no circumftance or dv^^’r**** 
occafion of fpeaking can excufe ; and if they be fcand-lous, and Poph'.d/.* 
capable of any mitigation by the precedent dilcourfc, the pleading 4. Bac. Abr. 
of that matter will make them not aftionable: and for this the 4 o 6 - 
Lord Cromwell* $ Cafe is a plain authority; the words fpoken 

(-i) i». Co. 131. 
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6 f him were, “ You like thofe that maintain fedition againft the 
“ king’s perfonthe occafion of fpeaking of which was to give 
an account of hie favouring the puritan preachers, which was all 
that was intended by the former difeourfe; for that lord had ap¬ 
proved a (ermon wnich w’as preached * by a parfon againft the 
Cemnon Prayer Book, and the defendant having forbid fuch preach¬ 
ing, the lord told him that he did not like him, upon which he 
fpoke thofe words; fo that the fubjeft-matter explained the fenfe, 
for which reafon it was adjudged ^at the a£lion would not lie. 

Secondly, The fcandal for which an aftioii may be brought 
within this ftatutemuft be ialfe; for that word goes quite through 
the whole afl, viz. “ falfe news, falfe lies, &c.” And the words 
here are fo general, that it cannot appear whether they are true or 
falfe, for there can be no juftification here, as in cafe where a 
man is charged with a particular crime; my Lord Townfend is not 
charged with any particular a 6 t of injufticc as a fubjedf, nor with 
any mifdemeanour as a peer, nor with any offence in an ofEce. 
If therefore in all actions brought upon this ftatiitc, the defendant 
may juftify, and put the matter in illuc to try whether it be true or 
falfe, and in this cafe the defendant can neither juflify nor traverfe, 
the adtion for this reafon will not lie. 

Thirdly, That the words arc general and of a doubtful flg- 
nification, it cannot be denied ; for to fay “ he is an unworthy 

man” imports no pariicubir crime. “ Unworth}” is a term of 
relation, as he is unworthy of my friendfhip, acqu.aintance, or 
kindred, and fo may be .tpphcable to any-thing ; atid a lord may in 
many things be unworthy of a particui.ir man’s friendfhip j as if he 
promife to pay a fum of money at a day certain, and fail in 
the payment (as it is often l‘c!.-n\ fuch is an unworthy man, but 
that will nc<t bear an adtion : he is an unworthy ir.> n w'ho invites 
another to dinner to affiont him; but it will not bear an adfion to* 
fay, that “ a lord inviteil me to a dinner to abufc me;” neither 
W’lll it be adfionable to fay, he is an unworthy man, bccaufefuch 
inftances may be given of liis iinwortliijiefs which will not bear 
an adtion. If my lord had been compared to any bale and un¬ 
worthy thing, thefe words might have been adlionable; and that 
was the cafe of the Lord Mutqnii of Dcrchejier-, it being faid of 
him, that “ there was no more value in him than in a dog. ’ 
'I'hen to fay, A man acts againft law,” this is no fcandal, be- 
caufc every man who breaks a penal law, and luffers the penalty, 
is not guilty <;f any crime. 'I'hc ftatute commands the burying 
ill woollen, the party buiies one of his family in linen; in this 
he adts againft tlie law^, but if the penalty is latisiled, tlic law is 
fo liiccw'ife. A man who adts againft law acts againft reafon, bc- 
c.itifo Itx t'ji juturfu rniJo ; but no im'lance is here given wherein 
he did thus act: it is not faid that he did adt againft law wilfully, 
or that * he ufed to do any-thing againft law; 'ar.d fo cannot be like 
tile cafe of the Dvke f' Biickinghur:, who brought an adtion for 
tliefe worJi.j i*;:. uu arc ul'ed to do things againft law, and 

« put 
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« put cattle into a caftle where they cannot be replevied j? for 
^ere was not only an ufage charged upon him, but a particular 
inftanceof opprelfion. This a£^ion lies for words fpoken of a 
Judge of either bench, and of a bifhop, as well as of a peer. 
Now if a man fliould fay, ‘‘ A Judge a£ted againft law,** will 
an a<ftion lie ? becaufe a J udge may do a thing againft law, 
and yet very juftly and honeftly, uiilefs all the Judges were infal¬ 
lible, and could not be fubjedt to any mtftakes, which none will 
deny. So if a biihop return the caufe of his refufal to admit a 
clerk qwa criminofus, this is a return againft law, becaufe it is 
too general j bbt if J. S. ftiould fay, “ A biftiop aftcd againft 
law,*’ and fliew' that for caufe, an ;aftion would not lie. If 
Lord Tawnferid had commanded his bailiff to make a difti efs with¬ 
out caufe, ^at had been adting againft law and reafbn. He agreed 
the words to be uncivil, but not aiftionable} for if fuch conduc¬ 
tion iliould be made, a man muft talk in print, or otherwife not 
(peak any-thing of a peer for fear of an action. There are many 
authorities where a peer lhall not have an action for every trivid 
and flight expreflion fpoken of him. As to fay of a peer, He 
“ keeps none but rogues and rafcals about him like himfelf;” by 
the opinion of two Juftices, Yelverton and Flemming, the 
action would^ot lie, becaufe they are words of fcolding ; and this 
was the cafe of the Earl of Lincoln^ Cro, Jac. 196. but the Court 
was divided ; the defendant died, and fo the writ abated. Ac¬ 
tions for words have been of late too much extended j formerly 
there were not above two or three brought in many years; and if 
this ftatute fliould be much enlarged, tlic lords themfclves will be 
prejudiced thereby by maintaining a£lions one againft another. 
Upon this ftatute of 2. Rich. 2. c. 5. there was no a<ftion brought 
till 13. Hen. 7. which was above an hundred years after the mak¬ 
ing of that law; and the occafion of making the law was, becaufe 
the Duke of Lancafter'i who was then the firft prince of the blood, 
took notice that divers were fo hardy as to fpeak of him fcveral 
lying words, i. Rich. 2. num. 56. and therefore this ftatute was 
made to puniftv thofe who devtfed “ felfe news, and horrible and 
“ falfe lies of any peer, &c. whereby difeords might arife between 
“ the lords and commons, and great peril and * mifehief to the 
“ realm, and quick fubverfion thereof.” Now from the natural in¬ 
tent and conftru(ftion of thefe words in the a<ft, can it be fuppofed 
that if one Ihould fliy, “ fuch a peer is an unworthy man,” that 
the kingdom would be prefently in a flame and turned into a ftate 
of confufion and civil war r and to fay, “ that he ads againft 
** law,” that the government would thereby be in danger to be 
loft, and quick fubverfion would follow ? This cannot be the com¬ 
mon and ordinary underftanding of thefe words. If therefore the 
plaintiff by fpeaking thefe words was in no hazard, nor any wife 
damnified i if he was not touched in his loyalty as a peer, nor in 
danger of his life as a fubjed j if he was not tliereby fubjeded to 
any corporal or pecuniary punilhment, nor charged with any 
breach of oaLh, nor with a particular miiharriage in any office; if 
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Leto ’ thr words are fo geftefal that they import no fcandal, and af,e nei-< 
fcwNsiND capable of an^ juftification; and laftly, if they are not fuch 

intended to be punifhed by the ftatute; he con» 

' eluded for thefe realbns the atStion would not lie, and therefore pray¬ 
ed that the judgment might be arrefted. 

Baldwin and BarUfl, SerjeantSy argued on the lame fide 
far the dfendant ; but nothing was mentioned by them which is 
not fully infifted on in the argument of Maynard, Serjeant^ 
for which reafon I have not reported their arguments. 

But Pemberton, Serjeant, who argued for the flaintiff faid, 
that it would conduce much to the underftanding of the ftatute of 
2. Rich. 2. c. 5. upon which this aftioii of fcandahm magnatum 
was grounded, to confider the occafion of the making of it. In 
thofe days the Englijh were quite of another nature and genius 
from what they are at this time; the conftitution of this kingdom 
was then martial, and given to arms ; the very tenures were mili¬ 
tary, and fo were the ferviccs, as knights fervicc, caftleguard, and 
efeuage. There were many caftles of defence in thofe days in the 
hands of private men; their fportsand paftimes were fuch as tilts 
and tournaments; and all their employments were tending to breed 
them up in chivalry. Thofe who had any dependency upon noble¬ 
men were enured to bows and arrow's, and to fignalize themfelves 
in valour it was the only way to riches and honour. Arts and fei- 
ences had not got fuch ground in the kingdom as now; but the 
commons had almoft their dependence upon the lords, w'hofe power 
* L ^5^ ] then was exceeding great, and their praftices were conformable* to 
their power; and this is the true reafon why fo few adtions were * 
formerly brought for fcandals, becaufe when a man was injured 
by words, he carved out his own remedy by his fword. I'here 
are many ftatutes made againft riding privately armed, which 
men ufed in thofe days to repair themfelves of any injury done 
unto them ; for they had immediately rccourfe to their arms for that 
purpofe, and fcldom or never ufed to bring any adlions for da¬ 
mages. This w'as their revenge; and having thus made them- 
felvcs judges in their own cafes, it was reafonable that they fhould 
do themfelves juftice with their own weapons: but this revenge 
did not ufually end in priv..te quarrels ; they took parties, engaged 
their friends, their tenants and fervants on their fides, and by fuch 
means made great fadtions in the commonwealth; by reafon whereof 
the whole kingdom was often in a flame, and the government as 
often in danger of being fubverted ; fo that laws were then niade 
againft wearing liveries or badges, and againft riding armed, 

'I 'his •■as the tnifchicf of thofe times, to prevent which this ftatute 
of 7. Rich. 2. c. 13 \yas made; and therefore all provoking and vili- 
’ Dig words, wliicli were ufed b::ft)re toexafperatc the peers, and to 
..ke th-m betake themfelves to arms, by the intent of this atft 
are clcaily forbiJdv-ii, which was made chi.-fly to prevent fuch 
.ifetju jiiccs ; for it was to no purpofe to make a law, and there¬ 
to give a peer an action for fuch words as a common perfon 
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might have before the making of the ftatute, and for which the 
peer himfelf had a remedy alfo at the common law, and therefore 
needed not the help of this aft. If then the defign of this ftatute 
was to hinder fuch praftices as aforefaid, the next thing to be 
conftdered is, what was ufual in thofe days to raife the paftlons of 
peers to that degree; and that will appear to be, not only fuch things 
as imported a great fcandal in themfclves, or fuch for which an 
aftion lay at the common law, but even fuch things as lavoured of 
any contempt of their perfons, and fuch as brought them into 
di (grace \Xrith the commons, for hereby they took occafton of 
provocation and revenge. It is true, that very few aftions were 
brought upon this ftatute in fome conftdcrable time after it was 
made ; for though fuch praftices were thereby prohibited, the lords 
did not prefently apply themfelves to the remedy therein given, 
but continued the military way of revenge to which they had been 
accuftomed. * As to the first objection that hath been 
made, he gave no anfwer to it, becaufe it was not much infifted 
upon on the other fide, whether an aftion would lie upon this 
ftatute j for the very words of it are fufficient ground for an aftion; 
and it is very well known, that where-ever an aft prohibits an evil 
thing, the perfon againft whom fuch thing is done may maintain an 
aftion. This ftatute confifts of two parts. The firft is prohibitory, 
viz, ** that no man ftiall do fo, &c.** Then comes the additional 
claufe, and faith, ** that if he do, he ftiall incur fuch penalty.** 
It is on the Hrft part that this aftion is grounded ; and lb it was in 
the Earl of Northampton's Cafoj in that Report which goes under 
:he name of the Lord Coke *5 Twelfth Reporty where by the refolu- 
ion of all the Judges in Englandy except Fleming who was 
abfent, it was adjudged, that it was not ncceftary that any 
particular crime ftiould be fixed on the plaintiff, or any offence 
for which he might be indifted. So are the authorities in all tlie 
cafes relating toftiis aftion : in the Lord CromweWs Cafe [a) for 
thefe words, “ You like thofe who maintain feditionin the 
Lord of Lincoln*s Cafcy “ My lord is a bafe earl, and a paltry 
“ lord, and keepeth none but rogues and ralcals like himfelf 
in the Duke of Buckingham*s CW/r, “ He has no more confcience 
“ than a dog in the Lord Marquis of Dorchejler’s Cafe [b)y 

He is no more to be valued than the black dog which lies there 
all which words were held aftionable, and yet they touch not the 
perfons in any-thing concerning the government, or charge them 
with any crime but in point of dignity or honour ; and tliey were 
all vilifying words, and might give occafton of revenge. And fo 
are the words for which this aftion is brought; they are rude, 
uncivil, and ill-natured. « Unworthy’* is as much as to fay bafe 
and ignoble, a contemptible perfon, and a man of neither honour 
nor merit. And thus to fpeak of a ndbleman is a refleftion upon 
the king, who is the fountain of honour, that gives it to fuch 
perfons who are (in his judgment) deferving, by which tliey are 

(«) 4.. Co. 13. b. Cro. Ja:. 196. 1269. affirmed on a mit oi eirortotha 
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made capable of advifing him in parliament; and it would be very 
diflionourable to call unworthy men thither. It is likewife a 
difhonour to the nobility to have fucha perfon to fit among them 
as a companion, and tp the commons to have their proceedings in 
parliament tranfniitted to fuch peers : fo that it tends to the 
dilhonour of all dignities, both of king, lords, and commons, and 
thereby difeords may arife between the twohoufes, which is the 
milchief intended to bo remedied by this adt. * Then the fol¬ 
lowing words are as fcandalous; for to fay “ a man adis againlb 
“ law and reafon” imports foveral fuch ails done. A man is not 
denominated to be unworthy by doing of one finglc adt; for in 
thefe words more is implied than to lay, “ he hath done an un- 
“ worthy thing for the words feem to relate to the office which 
the plaintiff had in the country, as lord lieutenant, which is an 
office of great honour; -and can any-thing tend to caufe more 
difeord and diflurbance in the kingdom than to fay of a great 
officer, that he adfs according to the didfates of his will and 
pleafure ?” the confequence of which is, that he will be rather 
fcorned than obeyed. It hath been objedled, that the words are 
general, and charge him not with any adf. But the fcandal is the 
greater ; for it is not fo bad to fay, “ a man did fuch a particular 
“ thing againft law and reafon,” as to fay, “ he adfs againft law,” 
which is as much as to fay, his conftant courfe and pradlice is fuch : 
and to fay that the words might be meant of breaking a penal law, 
that is a foreign conftrudtion ; for the plain fenfe is, he adls againft 
the known laws of the kingdom, and his praiftice and defigns are 
fo to do, for he will be guided neither by law nor rcafbi^ 
It is alfo objected, that the fcandal muft be falfe; but whether 
true or not there can be no juftification here, bccaufe they are fo 
general that they cannot be put in iffue. We anfwer, He agreed 
that no adtion would lie upon this ftatute if the words were true } 
but in fome cafes the divulging of a fcandal was an offence at the 
common law. Now to argue (..s on the other fide), tliat the 
defendant cannot juff ify, and therefore an adlion will not lie, is a 
falfe confequence ; becaufe words may be fcandalous and deroga¬ 
tory to the dignity cf a peer, and yet the fubjedl-matter may not be 
put in ifl'ue. He agreed alfo, that occalional circumftanccs may 
extenuate and excufe the words, though ill inthemfelves j but this 
cannot be applied to the cafe in queftion, becaufe the words were 
not mitigated. The defendant pleaded not guilty, and infifted on 
his innf'cence; the jury have found him guilty, which is an 
■aggravation of his crime : if he would have extenuated them by 
any rccalicn upon which they were fpoken, he (hould have pleaded 
it ipccially or offered it in evidence, neither of which was done. 
7 ‘his is to be taken favourably for him againft whom 
the words are fpoken, becaufe it is to prevent great mifehiefs 
which may fill out in the kingdom by rude and uncivil dif» 
courfes ; and in fuch cafes it is ufual for courts rather to 
enlarge the remedy than to admit of any extenuation. For thefe 
i cab-ub he prayed that the plaintilF might have bis judgment. 
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V 

It was argued by CAtTHROP, Serjeant^ m the fame fide^ and Hjona 

to the fame efFeft. T#w*iish>* 

* . againfi 

Afterwards this Term all the Judges argued this cafe Da. Hveaia. 
feriatim at the bench. And firft, 

ScROGGs, Jujiicei faid, That the greatnefs of the damages 
given fhould not prevail with him, either on the one fide or the 
other. At the common law no adtion would lie for fuch W'ords, 
though fpoken of a peer, for fuch adlions were not formerly much 
countenanced ; but now fince a remedy is given by the fiatute, 
words fhould not be conftrued either in a rigid or mild fenfe, but 
according to the genuine and natural meaning, and agreeable to 
the common underftanding of all men. At the bar the ftrained 
fenfe of the plaintiff is, that thefe words import “ he is no man 
“ of honour j” and for the defendant, that they import no fcandal; 
and that no more was meant by them but vi'hat may be faid of 
ever)' man. It is true, in refpedf of God Almighty we are all 
unworthy, but the fubfequent claufc explains what unworthinfl<Blk 
the defendant intended, for he infers him to be unworthy becaufe 
he adts againft law and reafon. Now whether the words thus ex¬ 
plained fix any crime on the plaintiff, is next to be confidered ; 
and he was of opinion that they did fix a crime upon him; for to 
fay, “ He is an unworthy man,” is as much as to fay, “ He is a 
“ vicious perfon,” and is the fame as to call him a corrupt man, 
which in the cafe of a peer is aftionable j for general words are 
fufficient to fupport fuch an a^lion, though not for a common 
perfon. To fay “ a man adts againft law and reafon,” is no 
crime, if he do it ignorantly; and therefore if he had faid, “ My 
** lord was a weak man, for he adts againft law and reafon,” fuch 
words had not been adtionable; but thefe words as fpoken do not 
relate to his underftanding, but to his morals; they relate to him 
alfo as a ^eer, though the contrary has been objected, that they 
relate to him only as a man, which is too nice a diftindlion; for 
to diftinguifh between a man and his peerage, is like the diftinc- 
tion between the perfon of the king and his authority, which 
hath been often exploded; the words affedl him in all qualities 
and all relations. It has been alfo objected, that the words are 
too general, and like the cafe of the bilhop’s return that a man 
is * criminofus^ which is not good : but though they are general * [ 160 3 
in the cafe of a peer, they are adtionable; for to fay of a biftiop 
that “ he is a wicked man,” thefe are as general words, and yet 
an adtion will lie. It has been alfo objedted, that general words 
cannot be juftified \ but he was of another opinion \ as if the 
plaintiff, who was lord lieutenant of the county, had laid an un¬ 
equal charge upon a man, who, upon complaint made to him, or¬ 
dered fuch charge to ftand, and that his will in fuch cafe fhould 
be a law; if the perfon fhould thereupon fay, that ** the lord had 

done unworthily, and both againft law and reafonthofe words 
might have been juftified, by fhewing the fpecial matter, either 
in pleading or evidence. It is too late now to examine whether 

an 
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an aAion will lie upon this ftatute; that tnufl: be taken for granted^ 
TawNitKo therefore was not much infilled on by thofe who argued for 
DiT^Hhches defendant; for the authorities are very plain, that fuc)i aftions 
” have been allowed upon this ftatute. The words, as here laid to 
be fpoken, are not fo bad as the defendant might fpeak, but they 
are fo bad that an action will lie for them; and though they are 
general, yet many cafes might be put of general words which im¬ 
port a crime, and were adjudged aftionable. The Earl of Leictf- 
ier^s Cafe^ “ He is an oppreflbr the Lord Wtnchejler^s Cafey 
“ He kept me in prifon till I gave him a releafethefe words 
were held adlionable, becaufc the plain inference from them is, 
that they were opprellbrs. The Lord Abergavenny*s Cafcy “ He 
fent for me and put me into Little Eafe it might be pre¬ 
fumed, that that lord was a jullice of peace, as moll peers are in 
their counties, and that what he did was by colour of his autho¬ 
rity. So are all the cafes cited by thofe who argued for the plaintiff^ 
in fome of which the words were llrained to import a crime, and 
jpt adjudged aftionable j efpecially in the cafe of the Lord Mar~ 
quh of Dorchejler^ “ He is to be valued no more than a dog,** 
which are Icfs Handerous words than thofe at the bar, becaufe the 
ilander is more direct and politive. It appears by all thefe cafes, 
that the Judges have always conllrued in favour of thefe adlions; 
and this has been done, in all probability, to prevent thofe dangers 
that otherwife might enfue if the lords Ihould take revenge them- 
fclves. For thefe reafons he held the aflion will lie. 

[161] • Atkins, JuJiice^ contra. This is not a common aftion upon 

the cafe, but an a<^ion founded upon the flatutc of the 2. Rich. 2. 
upon the conllruclion whereof the refolution of this cafe will de¬ 
pend, whether the action will lie or not. And as to that he con- 
fidered,— First, The occafion.— Secondly, The fcope.— 
4. Bac. Abr. THIRDLY, The parts of the llatute. — First, The occafion of 
it is mentioned in Cotton*s Abridgment of the Records of the Tower 
(a). At the fummoning of this parliament, the Jaijhop of St, 
David’s declared the caufes of their meeting, and told both the 
houfes of the mifehiefs that had happened by divers llanderous per- 
fons, and fowers of difeord, which he faid were dogs that eat raw 
flefh ; the meaning of which was, that they devoured and eat one 
another ; to prevent which the bifliop defired a remedy, and his 
requeft feemed to be the occafion of making this law i for ex malis 
mofibus honor nafeuntur leges. — Secondly, The fcope of thea£l 
was to reftrain unruly tongues from railing falfe reports, and tell¬ 
ing ftorics and lies of the peers and great officers of the kingdonf i 
fo that the defign of the aft was to prevent thofe imminent dan¬ 
gers which might arife and be occafioned by fuch falfe flanders.— 
'f HiRDLY, I'hen the parts of the aft are three, viz, reciting the 
offence and the mifehief, then mentioning the ill eifefts, and ap¬ 
pointing of a penalty. From whence he obferved, — F IR st, That 
here was no new offence made or declared j for nothing was pro- 

(a) Cotton, folio 173. number 9. & 10. 


hibited 
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hlblted by this Aatute, but what was fo at the common law before. 
The offences to be punifhed by this a< 9 : arc mala in fey and thofe 
are offences againft the moral law; they muft be fuch in their na¬ 
ture, as bearing of falfe witnefs; and thefe are offences againft a 
common perfon, which he admitted to be aggravated by the emi- 
nency of the perfon againft whom they were fpoke; but every un¬ 
civil word, or rude exprefEon, fpoken even of a great man, will 
not bear an adlion; and therefore an adlion will not lie upon this 
ftatute for every falfe lie, but it muft be horrible as well as faljcy 
and fuch as were punifhable in the high commiffion court, which 
were enormous crimes, 12. Co. 43. By this defeription of the of¬ 
fences, and the confequcnces and effetfts thereof, he faid he could 
better judge whether the * words were a£li(mable or not j and he 
was of opinion, that the ftatute did not extend to words of afmall 
and trivial nature, nor to all words which were actionable, but 
only to fuch which were of a greater magnitude, fuch by which 
difeord might arife between the lords and commons, to the great 
peril of the realm, and fuch which were great flanders, and hor¬ 
rible lies; which are words purpofely put into this ftatute, for the 
aggravation and diftinClion of the crime ; and tlierefore fuch words 
which are aCtionable at the common law may not be fo within 
this ftatute, becaufe not horrible great fcandals. He did not deny 
but that thefe were indecent and uncivil words, and very ill applied 
to that honourable perfon of whom they were fpoken, but nobody 
could think that they were horrible great flanders, or that any 
debate might arife between the lords and commons by reafon fuch 
words were fpoken of this peer, or that it fliould tend to the great 
peril of the kingdom and the quick deftruClion thereof. Such as 
thefe were not likely to be the efFcCls and confcquences of thefe 
words, and therefore could not be within the meaning of the aCl, 
becaufe they do not agree with the defeription given in it.*— 
Secondly, Here is no newpuniftiment infliCled ontheoffender^ 
for at the common law any perfon for fuch offences as herein are 
deferibed might have been fined and imprifoned, either upon 
indiCfment or information brought againft him} and no other 
punifliment is given here but impnfonment. Even at the common 
lawfcandal of a peer might be punifhed by pillory and lofs of ears, 
5. Co, 125. de libtUis famofiu 12. Co. 37. g. Co. 59. Lamb’s 
Cafe. So that it appears tins was an offence at the common law, 
but aggravated now becaufe againft an a6l of parliament, which is 
a pofitive law, much like a proclamation which is fet forth to 
enforce the exe<;;ution of a law, by which the offence is afterwards 
greater. He did agree, that an aeftion would lie upon this ftatute, 
though there were no exprefs words to give i.t to a peer; becaufe 
where there is a prohibition, and a wrong and damage arifes to 
the party by doing the thing prohibited, in fuch cafe the common 
law doth intitle the party to an adflon. 10. Co. 75. 12. Co. 100. 

103. And fuch was the refolution in the Earl of Northampton’s 
Cafsy upon coiiftrudtion of th^ law as incident to the ftatute j 
and as the offence is greater becaufe of tlie aitd as the a£lion 

will 
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will lie upon the ftatute,,fo the party injured may fue in a qui tam^. 
which he could not have done before the making this law.—t 
Thirdly, * But that fuch words as thefe were not actionable at 
the common law, much lefs by the ftatute} for the defendant 
fpoke only his judgment and opinion, and doth not direftly charge 
the plaintiff with any-thing; and might well be refembled to fuch 
cafes as are in i. Roll. Mr. 57. />/. 30* which is a little more 
folemn,becaufe adjudged upon a fpecial vcrdid : the words were 
fpokcn of a juftice of peace, “ T hou art a blood-fucker, and not 
« fit to live in a commonwealth.” I'hefe were held not aaionable, 
becaufe they neither relate to his office, nor fix any crime upon 
him. Fol. 43. in the fame book, “ Thou deferveft to be hanged,’ 
not aaionable, becaufc it was only his opinion. So where the 
woixls arc gener.il, without any particular circumftances, they 
make noimpreffion and gain no credit; and therefore m i. /?«//. 
Mr 107 pi 43 * “ You are no true fubjccl to the king, the 
aftion would not lie (a). In this cafe it is faid, the plaintiff 
« afts againft Lw,” which doth not imply a habit in him fo to 
do ' and^when words may as well be taken in a mild as m a 
fevere fenfe, the rule is, quod in rnitiori fenfu acciplenda funt. 
Now thefy words arc capable of fuch a favourable conftruaion i 
for no more was faid of the plaintiff than what in fome fenfe 
mav be faid of every perfon whatfoever j for. Who can boaft 
of his innocency ? Who keeps clofe in all his adiions to law and 
reafon ? and to fay “ a man adts againft both” may imply, that he 
departed from thofe rules in fome particular cafes, where it was the 
error of his judgment only. In the Duke of Buckingham's 
Cafe (b ' « You are ufed to do things againft law,” and mentions 
a particular faa i there indeed, becaufe of ufage of the ill praiftice, 
it Vas held that an aftion lies ; but if he had been charged for 
doing a thing againft law but once, an aaion would not lie. 

* He then obferved how the cafes which have been adjudged upon 
this ftatute ao ree with the rules he had infifted on in his argument, 
which cafes have not been many, and thofe too of late times 
in refpea of the antiquity of the adl, which was made almoft 
three hundred years fince, v/s;. in the year 1379 J for one 
hundred and twenty years after no action was brought; the firft 
that is reported was 13. //f«. 7- 26.: fo that we have 

no contempor.viea expofttlo of the ftatute to guide an opinion, 
which Wijuld be a great help in this cafe, becaufe they who make 
an aa bell underftand the meaning j but now the meaning muff 
-j be * collcaed from the ftatute itfolf, which is the belt cxpofition, 
as the rule is given in Bonham’s Cafe (c). 

I'hc next in time is the Duke of Butkhigham's Cafe (r/). 

You have no more confcicncc than a dog: ’ and in the fame 


(4^ Sec air.i Eaton v. Cro. 

Cv. tit. 

;'p Slicv* Abr. ai- 


(f’SS.Co. . 13, ff(». 7. 

((/) 4.. Ucv. 8. Ci'.mpton’s Jurif- 
on of Coous, page 13. 
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‘.book (fl), “ You care not how you come by goods in both 
which cafes the words charge the plaintiff with particular matter, 
and give a narrative of fomething of a falfe ftory, and do not 
barely reft upon an opinion. In the cafe of the Bijhop of Nor- 
wich (b), thefe words, “ You have writ to me that which is 
“ againft the word of God, and to the maintenance of fuper- 
“ ftition,” were held a£tionable, bccaufe they refer to his fun^ion 
and greatly defame him, and yet he had but five hundred marks 
damages. In the cafe of Lord Mordant v. Bridges (c), “ My Lord 
“ M>rdant did know that Prude robbed Shotbolt^ and bid me 
“ compound with Shotbolt for the fame, and faid be would fee 
“ me fatisfied for the fame, though it coft him an hundred pounds; 
« which I did for him being my mafter, oihcrwife the evidence 
« I could have given would have hanged Prude j” thefe words 
were held actionable, and one thoufand pounds damages given: 
and in all the other cafes which have been mentioned upon this 
ftatute, and where judgment was given for the plaintiff, the 
words always charge him with fome particular faCt, and are po- 
fitive and certain; but where they are doubtful and general, and 
fignify only the opinion of the defendant, they are not aCtionable, 
The woros in the cafe at bar neither relate to the plaintiff as a 
peer or a lord lieutenant, and charge him with no particular 
crime ; fo that from the authority of all thefe cafes he grounded 
his opinion, that the aCfion would not lie : and he faid, if laws 
ihould be expounded to rack people for words, inftead of re« 
medying one mifehief many would be introduced, for in fuch cafe 
they would be made fnares for men. The law doth bear with the 
infirmities of men, as religion, honour, and virtue doth in other 
cafes; and amongft all the excellent qualities which adorn the 
nobility of this nation, none doth fo much as forgiving of injuries. 
Solomon faith, that “ it is the honour of a man to pafs by an 
infirmity which if the plaintiff fhould refufe, yet the defen¬ 
dant (if he thinks the damages excelfive) is not \^thoDt his re¬ 
medy by attaint; for he faid, he could Ihew where an attaint was 
brought againft a j ury for giving fixty pounds damages. * He far¬ 
ther laid, that he could not find that any judgment had been either 
reverfed or arrefted upon this ftatute, and therefore it was fit that 
the law fhould be fettled by fome rule, becaufe it is a wretched 
condition for people to live under fuch circumftances as not to 
know how to demean themfelvcs towards a peer: and fince no li¬ 
mits have been hitherto preferibed, it is fit there fhould be fome 
now} and that the Court fhould go by the fame rules in the cafe 
of a peer as in that of a common perfon, that is, not to conftrue 
the words adlionable without feme particular crime charged upon 
the plaintiff, or unlefs he alledge fpecial damages. For thefe rea- 
fons he held that this adlion would not lie. 

(«) Lord Abergavenny v Cart* (t) Cro. Eliz. t. 
wrigliU (r} Cro, £liz, 67. 
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WvNDHAM, JuJiice^ accorded with Scroggs ; and NoRTif, 
Chief JuJiice^ agreed with them in the fcme opinion. His argu¬ 
ment was thus: First, He faid, that he did not M'onder that the 
defendant made his cafe fo folemn, being loaded with fo great da¬ 
mages ; but that his opinion Ihould not be guided with that or with 
any rules but thofe of law, becaufe this did not concern the plain¬ 
tiff alone, but was the cals of all the nobility of England j but let 
it be never fo general, and the conveniences or inconveniences 
never fo great, he would not upon any fuch conllderations alter 
the law. He faid, that no action would lie upon this ffatute which 
would not lie at the common law; for where a ftatute prohibits a 
thing generally, and no particular man is concerned, an offence 
againft fuch a lavv is punUhablc by indiflmcnt; but where there 
is a particular damage to any perfon by doing the thing prohi¬ 
bited, there an a»Stion will lie upon the ffatute, and fo it will at 
the common law : the words therefore which are aftionable 
upon this ftatute are fo at the common law. This ftatute ex¬ 
tends only to peers or other great officers: now every peer, as 
fuch, is a great officer y he has an office of great dignity; he is to 
fupport the king by his advice, of which he is made capable by tlie 
great emincncy of his reputation; and therefore all words which 
reflcdl upon him as he is the king’s counfellor, or as he is a man 
of honc.ur and dignity, are adfionable at the common law. In 
the ordinary cafes of officers, it is not ncceffary to fay that the 
words were fpoken relating to his office; as to fay of a lawyer 
that “ he is a fot,” or “ an ignoramus j” or of a tradcfman, 

“ he is a * bankrupt,” the a&ion lies, though the words were no». 
fpoken of either as a lawyer or a tradefman. He did not think 
tl.at Judges were to teach men by what rules to walk other than 
what did relate to the particular matter before them, ;dl other 
things are gratii di£ta\ neither would he allow that diftindtion, 
that an adtion would not lie where a man fpoke only his opinion; ‘ 
for if that fht^Id be admitted, it would be very eafy to fcandalize 
any man \ as “ I think fuch a Judge is corrupt,” or I am of 

opinion that fuch a privy councillor is a traitor;” and can any 
man doubt whether thefe or fuch like words are adUonable or not, 
becaufe fpoken only in the fenfe of the perfon ? It is true, in fome 
cafes, where a man fpeaks his own particular diiefteem, an adtion 
will not lie ; as if 1 fay, “ I care not for fuch a lord ;” but that 
differs much where a man fpeaks his opinion with reference to a 
crime; for opinions will be fpread,and will have an implicit faith, 
and becaufe one man believes it another will; and it is upon this 
ground that all the cafes which have been fince the ftatute are 
juftified ; andfo was the late cafe of* the ofDorcheJier(a)y 

He is no more to be valued than the black dog which lies there,” 
which were words of difefteem, and only tue opinion of the 
defendant; in winch cafe judgment was affirmed in a W'rit of 
error. 


(o) I. Sid. 233. 
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> If it be objected, to whatpurpofe this ftatutcwas made, if no l^n anafHimdl^ 
t^ion lies upon it but what lay at the common law j I an s w er, 
the plaintiff now, upon the ftatute, muft profecute tarn pro domino n^t jurtuy!""* 
roge qudm pro felpfo^ which he could not do at the common law. 

And it has been held in the ftar-chamber, that if a fcandalum mag- p^pj, 
natum be brought upon this ftatute the defendant cannot juftifv, Ld. Ray. 879. 
becaufe it is brought qui tam-^ ^c, and the king is concerned ; 4 * Bac. Abr. 
but the defendant may explain the words, and tc 11 the occafion of 
fpeaking of them : if they are true they muft not be publiftied, 
becaufe the ftatute was to prevent difeords. 

It is objected, that thefe words carry in them no difefteem. f 
anfwer, that according to a common underftanding they are words of 
difrefpeS and of great difefteem ; for it is a? much as to fay, that 
the plaintiffis a man of no honour that he is one who lives aJFter his 
own will, and fo is not fit to be employed under the king. If any 
precedent difeourfe had qualified the fpeaking thefe words, it ought 
to have been fliewn by the defendant, which is not done. And 
therefore he concluded that the words, '^'notwithftanding what was *[1673 
objedted, were adtionable. 

And fo by the opinion of him, Wyndham and Scrogcs, 

^ujiices, judgment was given for the plaintift'. 

Atkins, ’jujlke-t of a contrary opinioji. 


Anonymous. Cafe 98. 

ACTION OF ASSAULT, BATTERY, AVOUNDINO, AND A fervant nw/ 
FALSE IMPRISONMENT FOR AN HOUR, waS broughtagaillft juftifvthebrinj- 
the defendant, who pleads quoad venire vi ct armis not guilty; Wiow« 

and as to the mprijonment^ he julrihrd as fervant to the sheriff, ^ 

.attending upon him at the time of the assize, from whom he ventide, or an 
received a command to b ingthe plaintiff (being another of the alehoufe, by the ,• 
fheriff’s fervants) from the conventicle; where finding of him, 
he f/c w/V the defendant) did molliter rnanus hnponcrc upon the 
plaintiff, and brought him before his mafter, qute cji eadem tranf- st™. q'l 
grejjio. To this the plaintiff’demurred, Ld. Ray. ’ea, 

First, Becaufe the fubftr.nce of the j unification is not good; i*bi Com 
for the fervant could not thus juftify, though his mafter might; 416. 
for the lord may beat his villein without a caufo, but if he com- 3 - Bac. Abr, 
mand another to do it, an adlion of battery lies againft him, 

2. Hen. 4. pi. 4. 

Secondly, But though this might have been good, if well intrefpafsolat 
pleaded, jret it is not good as pleaded here ; for the defendant faith 
quoad venire vi 1 1 armis not guilty, but faith nothing of the wound- ani 

in^ which cannot be juftified; and therefore this pica is not good. menr.The'plM 
—Tor this reafon it was clearly refolved that the plea w’as ill. muft anfwer tb# 

V whole charge. ^ 

Peft. X77. 8. Mod. 120, 218. 3Jq, * 
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AKorYMovt. But THE Court inclined that the fubjfance of the plea was 
well enough. 1 ‘he Chief Justice and Scroggs, yujiice^ 
were of opinion, that a man maj as well fend for his fervant from a 
conventicle as from an alehoufe, and may keep him from going to 
either of thofe places: and the Chief jusTici faid, that he once 
knew it to be part of a marriage-agreement that the wife Ihould 
have leave to go to a conventicle. 


An amendment But in this cafe leave was given to amend the pica, and put in 
allowcdafterde- viilnerationem not guilty: and it was held, that though 
muner and be- jjjg parties had joined in demurrer, yet the defendant might have 

rsid gi™- 

Cowp. 407. 481. Turner's Cafe, ante, 144. and the cafes there cited. 
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Cafe 99. * Singleton agahifl Bawtrec, Executor. 

In ajfumpfii A SSUA 1 PSI 7 ' againft the defendant as executor^ who pleads, that 
againrt a perfon t^ftator made one J. S. executor, v/ho proved the will, 

as and took upon him the execution thereof, and adminiftered the 

nient, that the goods and chattels of the teftator ; and fo concludes in abatement, 
tettator made et petit judicium dc brevis with an averment that^. S.JuperJies et 
another perfon in plena vita exijiit. 
executor, who 

proved the will, To this plea the plaintiff demurred, Becaufc the defendant ought 
and took upon traverfed absque hoc that he was executor, or adminif- 

COTthereof'*^'^' as executor; and fo are all the pleadings, 9. Hen.fi.pl. 7, 

mull traverfe 4 * Hen. 7. />/. 13* 7 * Hen. b. pi. 13* **• 


(hat the defen¬ 
dant was execu ■ 
tor. 

Ante, 60. 

Cro. Eliz. 281. 
Cro. Jac. zzi. 
t. Mud, 31, 
306. 

10. Mod. 21. 
as. 37 * > 4 o- 
> 12. Mod. 3 ^4. 
Comynt, ijS. 
^47.302. 582. 
Stra. 60. 

Vi. Ray. 63. 
824. 

4. Bac. Abr, 
70,71. 


But Pemberton*, Serjeant^ for the defendant.^ faid, That there, 
is a difference v/hen letters of adminiftration are granted in cafe 
the party die intelhitc, ;md when a man makes a will. and therein 
appoints an executor, for in that cafe the executor comes in im¬ 
mediately from tlie death of the teftator j but when a naan dies in- ‘ 
teftate, the ordinary hath an intcrcll in the goods, and therefore 
he who takes them is executor de fon tort^ and may be charged 
as fuch; but it is otherwife generally, where there is » will, and a 
rightful executor who proveth the fame, for he may bring a 
againft the party for taking of the teftator’s goods, though 
he never had the atSlual poffeffion of them (a) j and therefore the 
taking in fuch cafe will not make a man executor de fon tort^ 
becaufe there is another lawful executor. But it is true, that if 
there be a fpecial adminiftration it is otherwife ; as if a ftranger 
doth take upon him to pay debts or legacies, or to ufe the inteftate's 
goods, fuch an exprefs adminiftration will make him executor 
de fon tort-i and liable, as in Read’s Cafe, 5. Co. 33. So in this cafe 
the defendant pleads, that f. S. was executor, which primd facie 
difeharges him j for to make him chargeable the plaintiff ought in 
his replication to fet forth the fpecial adminiftration, that though 
there was an executor, yet before he affumed the execution or 


{a) Savi], 133, Cro. EUz. 377, Latch. 214. 


proved 
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l^vcd the will the defendant firft took the goods^ by which he Snron^iii||^ 

became executor of his own wrong, and fb to have brought 

himfelf within this diflin^lion (v/hich was the truth of this cafe), v 

and that would have put the matter out of difputc ; which not 

being done, he held the plea to be good } and fo prayed judgment 

for the dexndant. 

* The Court were of opinion, thatprima facie this was a good * [169} 
plea; for where a man confejjes andavotds^ he need not traverfe (a)} 
and here the defendant had avoided his being chargeable as 
EXECUTOR defen torU by faying that there was a rightful executor 
who had adminiftered the teftator’s whole eftate. But the furmife 
of the plaintiff and the plea of tlie defendant being both in fhe 
affirmative, no iflue can be joined thereon (b)\ and therefore the 
defendant ought to have traverfed that he was executor, or ever 
adminiftered as executor; the rather, becaufc his plea gives no 
full anfwer to the charge in the declaration, being charged as 
executor, who pleads that another was executor ; and both ihefe 
matters might be true, and yet the defendant liable as executor 
de fen tar/, which (notwithftanding iniquum non ejl prajumendum) 
may be well intended here» 

And fo judgment was given againft the defendant, that this was * 
no good plea. 

(a) ^Sauni]. zS. (h) Cro. Jae. 579. t. Sid. 341. 1. Saund. 33S. 


Adams againft Adams. Cafe icxx 

■p^EBT UPON BOND TO PERFORM AN AWARD, fo that it be Ona fi.bmiffioB, 
made before or upon the twentj -fecond day of December^ /»/ii;rtheaward* 
or to choofe an umpire.—The defendant pleads, no award made.— before 
The plaintiff'replies, and fets forth an award, and afligns a breach, ihat th« 
■“TPhe defendant demurs, ^ aibitraTors nay 


First, That here is no good award, becaufc the arbitrators ti,ey^may*h'«ft 
were to make it before or upon the twenty-fcconddayof December^ an umpire after 
and, if they could not agree, to choofc an umpire. Now the award the day named, 
fet forth in the replication was made by an umpire chofcn after s.C. Danv..538. 
the twenty-fecond day of December^ which the ai bitrators had not i.RoIl.Abr. 
power by the fubmiffion to chooft .—Sed non allocatur : becaufc 
they might have made their award upon the twenty-fecond day of j *Lev^63. 
December, and therefore could not choofe an umpire till atter- z. Vtnt. 114, 
W’ards} for their power was only determined as to the making an 5. Mod. 457.'* 
award. * • ?*• 

3 Burr. 1474. 

I. Com. Dig- S91. Kyd on Awards, 54. 


Secondly, Becaufc the umpire recites, that the parties fub- Amifreeiud?i 
mitting had bound themfelves to ftand to his award, which is not ***’’*^ 

non elktatur j becaufe it is but recital. 1*. 

Poll. 309.13:7. Kyd on Awards, ilA 

M 2 Thirdly, 
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^avrardtopay Thiudly, The award is, That the defendant (hould pay th^ 
f^oh)m*atdif. plaintiff two fiims at f^vcral times, and that feveral releafes ftiall 
<trenttii™*,and given prtfently, and fo the bond and the money would be 
ftmiW giv! one difcliarged ; and for that reafon the awarding the releafe was 
releafe immedi- void againft the plaintiff, and by confequence there is nothing on 
ately, is bad. * his fide to be done. — And the Court were all of opinion, that 
♦ II j j for this lull reafon the award was not good. 

3. Lev. 188. Baldwin, Serjeant^ who was of counfel for the plaintiff, faid* 
that it was an exception which he could not anfwer if true , buE 
S*lk 74.^* award was, not that releafes fliould be given 

I, Ba. Ab. 140. prefently, but, that the money fhould be paid and releafes given i 
Ld. Ray. 963 by which it appears, by the very method and order of the award, 
KydonAwaids, the general releafes were not to be given till after the money 
r>- paid.—And that being the cafe the Court were clear of opinion, 
that It was well enough : and lo judgment was given tor the 
plaintiff. 


C.afe loi. Krook afrainft Sir William Turner. 

A wife, by the pROHIBniON TO THE SPIRITUAL COURT tO prove thc will 
content of iwjr of Phliiupa Brooks, by Sir UnlUayn Turner her executor, 
haiband, may 

make an ap A trial at the bar was had, in which the cafe was thus : 

mturroVawiv. Jam-S PhiUlpSy by will in writing dated 24. Jpril 1671* inter 
I. Mod. Philippa for life, in lieu and full of her dowex^^lhis 

houfe,' in Thi'ie Croivfi Court in Soutlrjuark, piirchafed by him 
one jMr. Keeling ; anotlier houfe in Southwark, purchafed of one 
A/r. Bcvjcs ; and all his houfes in New Fijh Street, Pudding 
Lane, Boiolph Lane, Beer I^ane, Duxford Lane, and Dowgate, 
London', .'id died. Afterwards, there being a treaty of marriage 
between liie pl.iintiff Air. Brooks and Philippa Phillips, it was ' 


Keb. 


S. C 
211. 
s. c. 3 
£24. 

Abr. E<]. 66. 

I7I. 

Prec Cli. 44 
84. 253. 
Comyn., 67. 

ai. Mod. 221. 
X. V«in. 244. 
408. 

2. Vera. 104. 

.829- 535- 

1. Peer. Wnis* 

J26. 

2. Peer. Wms 
82. 144. 243 


agreed, that all the faid houfes and rents, and profits thereof, 
ai d all debts, ready money, jewels, and other real and perfonal 
elcatc wlialfoever, or wherein Philippa, or any in triift for her, 
were inU'rei'led or polfelTcd, fhould at any time, as well before as 
after the marriage, be difpofed in fuch manner as fhould be agreed 
on between them. "I'hereupon by indenture tripartite, between 
Air. Bicok (-f the firfi part, the faid Philippa Phillips of the fccond 
pan, and Wiiliam WiUiims and Francis Cillow of the third part, 



2, Brcom. 498. tlicnow plaintiff, “ grant, bargain, and fell, to the 

i. Bun. 431. “ lFihia>m-d:v\ Gilloiv, all the faid houfes devifed by the laft 

Dou^]. 707. “ Will of thc laid fames Phillips, in truft that the faid truftees 

rents and 
and of all 
in Broad 

3 . Bfown s iicp. ** Sireei in the pofiefliou of fumes and Worjlcy^ and thc quarter’s 

8 . M rent 
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« ren^only due at Chrtjimas then laft paft, and no more, fayiriw 
** CO Fhiiippa aii former rents and arrears thereof, to be received 
** by her, and not by Mr. Brooks and to be employed as therein- 
“ after was mentioned.” And upon this farther truji^ that after 
Mr. BrooF% death, in cafe the faid Philippa furvived, that then 
the truftecs fhould permit Philippa and her affigns from time to 
time to grant, fell, and difpofe, of the reft of the premifes, and all 
Others where -f ihe was feifed or pofieffed, as (he fliould think fit} 
and alfo to receive, difpofe of, and enjoy, all the rents and profits 
of the premifes (not thereby appointed to be received by the 
plaintiff), for her only particular and feparate ufe, and not for the 
ufe of the plaintiff, without any account to be given fur the fame, 
and not to be accounted any part of Mr. Brock's eftate ; and 
that the acquittances of the fiid /•'Z'<7/y!>/><7begooddifcharges againft 
the plaintiff; and the faid truftecs to join with Philippa in the fale 
and difpofition of the premifes. And Philippa, in farther confidc- 
ration of the faid marriage, agreed to pay tf> Mr. Brook on the day 
of marriage 150I. and to deliver him fjvcral bonds and fecurlties 
for money in tiie faid indenture particularly named. And the faid 
Philippa, in further purfuance of the faid agreement, and in confi- 
deration of a fnilling paid to her by the faid truftecs, did, with the 
like aflent, aflign to them all her jewels, rings, money, &c. and 
other her real and perfonal eftate, upon trult that they fhould 
permit her to enjoy the fame to her own feparate and diftin^f ufe, 
and to,,difpofe thereof from time to time, as well before the faid 
jrij3«'.iage as afterwards, as ftie fhould think fit, without any 
account; and for want offuch limitation or appointment, in truft 
for her, her executors, adminiftratorr, or affigns; and the plaintiff 
not to hinder or impeach the fame, and not to be taken as any part 
of his eftate, or be fubjedl to his debts, legacies, or engagements. 

. And the plaintiff covenanted, that if the marriage took effedi: the 
truftees fhould quietly enjoy the premifes, and Philippa to dif- 
pofe thereof without trouble or moleftation by him, his execu¬ 
tors, Philippa (notwithftandingthe marriage) fhould 

at any time, either before or after, have liberty, by deed or will in 
writing by her publiftied in the prcfencc of two or more credible 
witnefles, or otherwile howfoev^r, at her pleafure, to give and 
difpofe all her real and perfonal eftate, goods, chattels, &c. 
whereof fhe was polfcHcd before the faid intended marriage, * or 
'at any time after, or any other perfon in truft for her (except 
fuch part thereof as W'as thereby agreed to be paid to and received 
by the plaintiff), to fuch perfoii c^r perfons, and to fuch ufe and 
ufes, intents and purpofus, as Ihe fiiould think fii; and that the 
plaintiff fliould ailent thereunto, .and not impeach the Gme in law 
or ^equity. The marriage fhortJy afterwards took eftcdl; and 
Philippa by will in writing gave all her eftate away in legacies 
and charitable ufes; and !hc devif'd to the plaintift' tvventy pounds 
ttf buy him mourning, and gave to Sir IPiiiiani Turner the 
defendant one himdied jjounds, and made him executor; and fhe 
'devifed toWir. Uuys and to Mr. Grace twenty pounds a-picce, 

M 3 whom 
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aftitnfl 

Sl« William 
7 w U L ^ . 


whom fhe nin^de overfeers of her will, and died. There waf 
nei tiler uaU nor tvttnejfei to this will, fave only the month and yeas 
ofOur Lord therein-mentioned; and this will not being proved in 
the fpiritual cou t, the plaiiitilF moved for a prohibitloriy and tho 
defendant took ilFue upon the fuggeftion. 


A hufttand who 
bai agieeil be¬ 
fore marndge 
that hi» wife 
may make a 
will, in^iv dif ■ 
agree to it after 
hr. deatli,— 

SeJ ^Uucre, 
3.Com.Oi|r.i5. 
a. Brown’s Ch, 
Rep, 391. 

5. Brown's Ch. 
Rep. 8. 

If a huihand 
confcnt that tiis 
wife fliall make 
a will, his aiFent 
given to focii 
will after her 
death cannot be 
muked. 

£q. Caf. Ahr. 

16 . 

Carth. ;ii. 

Salk 135. 

Ld. Ray. 515. 
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In which cafe thefe points were refolved by the Court : 

First, If there be an agreement before marriage that the wife 
may miike a will, if flie do fo it is a good will, uniefs the hufband 
difagrecs; and hiS confent iTiall he implied till the contrary appear. 
And the law is the fame though lie knew not when (he made the 
wdll, which when made it is in this c;.fe, as in others, ambulatory 
till the death of the wif , and his diffent thercunt. ; but if,after 
her death he doth confent he c.in never afterw.jds diifent, for then 
he might do it l>.ickwards and forwards tn ihjiHituui. Anu if the 
hulliai.il would not h.ive fucli v,iil to ftand, he ought prefently 
after the death of the wife to ihew his dilTcnt. 

Seccvdiy, If the hufband confent that his wife fhall make ^ 
will, and .ictcrdingly file doth make fuch a will aiv' ti'.eih, and if 
after her death he come to the executor named in the will and 
feem to approve her choice, by faying, “ he is glad tiiat I'he had 
“ appomte j f) worthy aperfon,” anti feemed to be fatisfied in the 
main with tiic v/iil, and rccornm.ended a coiiin-maker to the exe¬ 
cutor, and a goL.iniith for making the rings, and a herald-painter 
for making tne efc utcheons, this is a good afl'ent, and niak^vij, a 
good Will, though the hufband, when he fees and reads the wilt* 
(being thereat dilpleafedj oppofes in the fpiritual court 

by entering and the like ; and fuch difagreement after the 

former afilnt will not hurt the will, becaufe fuch afl'ent is good iit 
law, the ugh he know not the particular be4uefts in the will, 


Xf •'hufband # THIRDLY, When there is an exprefs agreement or confent 
woman may make a will, a little proof will be fufficient to 
bis vtfjft flidi widke out tne continuance of that confent after her death j and it 
makt a vv ,11, will be needful on :he other fide topiuve a difagreement made in a 

/■icb crftnt folemn manner; and thofe things which prove a difIatisfa6tion on 
fh,ilihp intfnd.d the hufband’s part may not prove a difagreement, becaufe the one is 
more formal than the other; for it the huiband fhould fay, that 
death, ur.K. the “ he hoped to fet afide the will,” or by a fuit or otherwik «ta 
donVraryapie.r. “ bring the ex;;;cutor to terms,” this is not a diflent, 

. r. Roll. Abr. 608. 1. Mod. zii. 


HILARY 



HILARY TERM, 


The Twenty-Eighth and Twenty-Ninth of 
Charles the Second, 

I N 

The Dutchy Court. 


Sir Thomas Ingram, Knf, Chancellor, 


Sir Robert Howard a^ainft the Queen’s Truftces and Cafe 102. ‘ 
the Attorney General. 

U PON A BILL exhibited in the Dutchy Court; the ifti« 

queftioii was, Whether the ftcwardfliip of a manor was of a 

grantable in reverlion or not: ,i,je 

The Attorney General and Queen’s Counsel, 

Butler andHANMORE, held that it was not: but Pemberton, 

Serjeant^ and Mr. Thursby would have argued to the contrarju 
for they faid it might be granted in fee, or for any Icfs eftate, and 
fo in reverfion, for it may be executed by deputy (a). 

But this queftion arifing upon a plea and demurrer, the debate 
thereof was refpited till the hearing of the caufe.^ which was the 
ufual pradice in chancery, as North, Chief JuJiice^ who af- 
fifted THE Chancellor of the Dutchy^ informed the Court. 

And he faid, that in all courts of equity the ufual courfe was, in all bilk in 
when a bill is exliibitcd to have money decreed due on a bond, wjuity, wher« 
upon a fuggeftion that the bond is loft, there muft be oath made fhelofsofaderf 
of it, for otherwife the caufe is properly triable at the common ^ 

law; and fuch courfe is to be obferved in all the like cafes, where jurifdiaion to 
the plaintiflF by furmife of the lofs of a deed draws the defendant the Court, th« • 
into equity; but if the cafe be proper in its own nature for a court 
of confcience, and in cafe where the deed is not loft, the remedy 
defired in cluncery could not be obtained on a trial at law, ® ‘* 

Caf. Chan. ii. aji. i. Vern. i8o. *47, 310. Jones, 146. Abr. Eq. 167. S. Mod. 

10. Mod. 8. Glib. Eq. Rep. I. Free. Ch. 536. i.Vem. 59. a. V'ern. 35. 501 98. 3^. 47<|, : 
I. Peer. Wms, 731. a. Peer. Wms. 541, Mitford’a Pleadings, 181, i8a. ^ f 

this quelUon determined in Howard v. Weed, T* Jones, iz6. 

M 4 thqre, 



Hilary Term, 28. & 29»^ar 2. 


In the Dutchy Court, 

8x» Robmt there, though it be alledged ; the aS 

HoffAWD |jg of it: as if there be a deed in which there is a covenant 

aflurance, and the party comes in equity, and prays 
T*»ste.s the thing to be done in fpecie^ there is no need of an oath of the 
lofs of fuch deed, becaufe if it is not loft the party could not at 
law have the thing for which he prayed relief, for he could only 
recover damages. 


and the 
Attobney 
Genbhai. 


c 174 j 


* Note also. That he faid in the cafe of one Oldfield.^ that it 
foreclofure^the conftant pradicc, where a bill is exhibited in equity to 

mortgagee pays foreclofe the right of redemption, if the mortgagor be foreclofed 
no cofts. he pays no cofts. 

Mofeley, 45, j. Eij. Caf.Abr. 92. z. Powell, 340.308. i. Harrifon’s Chancery, 683. 


And though it was urged for him, that lie (hoiild pay no cofts in 
this cafe, bv?caufe the mortgagee v.'as dead, and the heir within 
age, and the money could not faftly be paid without a decree, yet 
it being neceflary for him to come into equity, he muft pay for 
that neceiiity. 

Mi-rtgaeorinfee NoTE ALSO, The difference between a mortgage in fee, and 
cannot redeem years ; for if it is in fee, the mortgajror cannot have a recon- 
comes of age. vcyance, upon payment of the money, till the heir comes of age. 

If tenant for WAS AGREED in this cafe, by THE CouRT, that if there 

life and the re- bc tenant for life, remainder in fee, and they join in a deed pur- 
maitider-man porting an al'fclute fale, if it bc proved to be but a mortgage he 
£a6V-deed''the cftatc for life again, pay ng fro ratdy and’accord- 

eftate on re- eftate; and fo it fi:!all be in the cafe between tcnantla 

denipTion fli.Mi dowcr and thy* heii*. " 

be leftored to 
tilt tenant for life. 
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The Twenty-Eighth and Twenty^Ninth pf 
Charles the Second, 

I N 

The Common Pleas* 


5 /r Francis North, Knt, Chief JuJitce^ 

Sir Hu^h Wyndham, Knt, 

Sir Robert Atkins, Knt, fujiices^ 

Sir William Scroggs, Knt, 


Sir William Jones, Knt, Attorney General, 
iiS/r Francis Winnington, Knt, Solicitor General, 


Loyd agawjl Langford. Cafe lOJ* 

A SPECIAL VERDICT.—^The cafe was: A. being tenant in jf * ^ 

fee of lands, demifed the fame to B. for feven years. B, fe- years re.demiftr 
demifes the fame lands to A. for the faid term of feven years, re- his whole term 
ferving twenty pounds rent per annum. A, dies j his wife enters 
as guardian to the heir of A. her fon, and receives the profits. B. 
brings DEBT againft her as executrix ite fon tort.^ in the dehet et operates at * 
detihet.* furrender oftha 

The quellion was. Whether this ailion would lie or not ? and therefore^ 

Baldwin, Serjeant^ who argued for the plaintiffs held, that it “^"^ebTfor 
did lici for thc-ugh the rent referved m this cafe did not attend the rent againft th» 
reverfion, becaufe the ieii'ce had affigned over all his term, yet an ,mMror of th» 
aftion of debt will I ie for that rent upon the contra£t. Cro. Jac, original leflbr,, 
487. Witton V. Byes 45. Ediy. 3. pL 8. 20. Edw. 4. pi. 13. 

but if a leflte afftgn his whole term to a firangtr^ he may bring debt for the rent referved on tliilli; 
contradi againft him or bis perfonal reprefentatives.—Dyer, 4. 247. 3. Co. aj. Cro. Elis. 55^*5 

® 33 * 7 * 5 * 334 ‘ Popb. 120. 2. Roll. Rep. 132. Moor, 600. Latch. 260^’ 

X, Sid. 266. 2. Vent. 20Q. 234. 3. Mod. 326. i. Lev, 12;. 3. Lev. 295. y. S,dk.lE|*' 

4. Mod. 71. ,0. Mod. 162. 12. Mod. 518. , 2. Vern. 4'si. Stra. 1089. 1221. Ld. 

?a, 99.737* i. Com. Dig. “ Debt” (E.) and (F.) 3, Ea;. Abr. 4 Bac. Abr. 341, 

Covenant 



t*T» 
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(fi) Stiks, 406 
4 J»* 
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99. 


(t) Scd Vide 
I. Show. 242. 


Oarth. 166. 
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Covenant will lie upon the words « yielding and paying.” If Aeii 
here is a good rent referved, the wife, who receives the profits, 
becomes executrix de fon tortj and fo is liable to the payment. 

It hath been held, that there cannot be an executor de Jon tort of a 
term, but the modern opinions are otherwife j as it was held in the 
cafe of Potter v, Sweetman^ Trinity Term 1 653, in the king’s 
bench (<?); and * that anadlion of debt will lie againft him. Indeed 
Aich an executor cannot be of a term in futurcy and that is the re-* 
folution in the cafe of Kenrick v. Burgtfsy Moor^ 126. (J>) where, 
in ejedlmcnt upon not guilty pleaded, it appeared that one Okebam 
had a leafe for years of the lands in queltion, who died intefeate, 
which leafe his wife affigned by parol to Burgefs ; and then flic 
takes out letters of adminiftration, and afligns it again to Kenricky 
who by the opinion of the Court had the beft title. But if one 
enter as executor de fon forty and fell good.s the fale is good (c) ; 
which was not fo in this cafe, becaufe there was a term in re\ cr- 
fion, whereof no entry could be made; for which reafon there 
could be no executor de fon tort to that, and therefore the fale to 
Burgefs before the adminiftration was held void. And that there 
may be an executor de fon tort of a term, there was a late cafe of 
Stevens v. Carr adjudged in Trinity Term 22. Car. 2. which was, 
Leffee for years rendering rent dies inteftaie; his wife takes out 
letters of adminiftration, and afterwards marries a fecond hulbandj 
the wife dies, and the hulband continues in pofieflion and receives 
the profits: it was agreed, that for the profits received he was an- 
fwerable as executor de fon forty and the Book of lO. Hen, n, 
was cited as an authority to prove it. 

Pemberton, Serjeanty for the defendanty would not under-i 
take to anfwer thefe points which weic argui d on the other fide, 
but admitted them to be plain againft him j foi he did not doubt but 
that debt would lie upon the contradl, where the whole term was 
afligned, and that there may be an executor de fon tort of a term* * 
But he laid, that which was the principal point in the cafe was not 
ftirred: the queftion was, Whether an adfion of debt will lie 
againft the defendant as executor de fon terty where there is no 
term at all? for it is plain there was none in being in this cafej 
becaufe when the lellce re-demifed his whole term to the lefibr, 
that was aJurrender in law, and as fully as if it had becnadlually 
furrendered; and therefore this was quite different from the cafe, 
where Icflce for years makes an afjigntnent of his whole term to a 
ftranger, debt will lie upon the contradt there, becaufe an intereft 
paffes to him in rcvcrfion; and as to this purpofe a term is in e^e by 
the contraft of the parties, and fo it would here againft the firft 
leflbr, who was leffee upon the rc-demife; but now becaufe of the 
farrender, the heir is intitlcd to enter, and the * mother, who is 
the defendant, enters in his right as guardian, which flie may law-, 
fully do. If, therefore, debt only lies upon the contraft of the 
teftator, as in truth it doth where the whole term U gone, the 
tolaintiff cannot charge any one as executor de fon tort in the debet 
V/ detimi. And th,e whole term is gone here by the re-demife, 

which 
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which is an abfolute furrender, and not upon condition} for in fuch Lot* - 
cafe the furrenderor might have entered for non>performance, apd > 

fo it might have been revived. LA»«ro***, 

And of this opinion was the whole Court in both points, 
and would not heai an) farther argument in the cafe. The plain¬ 
tiff having no remedy at law, the Court told him that he might 
feek for relief in chancery, if h<, thought fit. 


Harman’s Cafe. 


i^aie 104, 


^OVENANT.—The breath afligned was, that the defendant In covenant, 
dill not icpair. He pleads gentr.'llv, quodri'paravit, et de hoc ^ ^•'odrtfaram 

ponit fe fuper patrxam.-— This was held u-ood after a verdiiSt. “ *'«<” K«ie- 

° rally ngoodafur 

venl.a.—2. Batnes, 284. lo. Mod. 228. 303 329. Lu'v. 316. 3. Mod. 69. 12. Mod. 406, 
413. Ld. Rayni. 168. 284. 14x6. 5, Com. Dig. “ Pleader” (2. V. i6.> i. Bac. Abr. 543, 544, 


Quadring agahijl Downs and Others. 

T^RTT OF RIGHT OF WARD.— The cafe was, Sir IVUViam 
^ ^ ^adrinr being feifed of lands in fee, by deed and fine 
fettles them upon his fon William and his wife for their lives, the 
remainder to the fecond fon in tail, with divers remainders over. 
The grandfetber dies \ the father and mother dies ; the eldtft fon 
dies without iffue; and fo the land came to the fecond fon. The 
plaintiff intitles himfelf as guardian in focage to the waidfhip, both 
of the perfbn and lands of the infant, whom the defendant detained. 

Newdigate, Serjeant^ for the defendant^ demurred, Becaufe 
where there is no dcjient there can be no wardjhtp^ for the fecond 
(bn is in by purchaje and not by defcent\ for here is no mention of 
, the reverlion in fee, and therefore it may be intended that it was 
conveyed away: and befidcs, if it fhould be intended to continue to 
Sir William ^adi ing^ the grandfather, after this fettlernent, yet 
it cannot be thought to * dtfeend to the ward, becaufc it is not 
faid^ho was heir; for though it be laid that the father of the ward 
was fon to Sir IFilliam, yet it is not faid, « fon and heir.” 

The whole Court was of that opinion in both points; for 
there mult be a defeent^ or clfe there can be no wardjhip j and it doth 
not appear that any defeent was here, becaufe it is not laid that 
the reverfion did defetnd, nor who was heir to Sir William: which 
the plaintiff perceiving, prayed leave to amend; and it was granted 

In this case it was faid at thehar^ that one might be award 
in focage, though he be in by purchafe ; for the guardian is to have 
no profit, but IS only a curator.^ to do all for the benefit of the 
ward; and fo there need be no defeent.^ as is neceflary in the cafe 
of a ward in chivalry; for th^t being in relpedl of the tenure, the 
guardian is to h^ve profit, 

North, 


Cafe 105. 

Wardihip can* 
not be whet* 
there is 00 
(lercent. 

Co. Lit. 88. 

Abr. £q. 260. 
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z. Peer. Wmi. 
11%. 561. 
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n6. H8. 154, 
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3 Co. Dig. 414. 
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c.n be a guar, 
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by porciMi* i 

Co. Lit. 88. „ 
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TI»«cBrt ef North, Chif/JuJlice^ faid, he knew, where there was Ibme 
ckaMcery may doubt of the fufEcicncy of the guardian in Jocage, that the court 
c-hanctiy made him give good fecurity. 

cerity.—q. Mod. 173. 3. Cli. Rep. 59. 2. Com Dig. 231. 2. Bac. Abr. 679. 1. Harrifon'a 

<Quii. 765. 


Cafe 106. HarJing a^ainjl Fernc. 

Ajuftificition assault, BAfTrRV, AND IMPRISONMENT, Until til* 

plaintifFh.d pa*tl clc\i-n pounds ten Ihillmos. The defen- 

pear t'nt ir.oie . nd jiiilihi.s by ic.il 11 ol .ill execution, and a warrant 

was lev ed tJ jn tlicicupon loi ih ut! lo’utdst . lid doth net mention the ten JhtU 

was wiiraiutd r, —And upoiidt 1111111 CM foi tins cauk, ludgnient was given 

ftyihewrit, niitdi i j on In tiill cp^i mg, bcc I'l-it appealed tlie dc- 

Ante, ,67. ftnJaMt Loc.. liiOit t.ian was wniiautca by the execution. 

%. Mod. i2J. 

»iS. 330. 5. Com. ] j. 3,9. 


CaL 107, FMis I w ift Yaiborough, Shciifl' of Yorkfliirc. 

Ka’^rthlTme. 01 ESCAPE.— -1 he plaiiitift lets lorth, that the de- 

rft though he ' ^ fendant atufted a man upon a latitat dircded to him at the 
lakeinfiffi lent fult of the plaintiiT, and afterwards fuftcred him to go at large, 
tol.buth (hall 1 he deitiidant pleads [a) the ftalute of 23. Hen. 6. c. 10. that he 
k took good and luflieient bail within the county according to the 

ito noVappur* ^^“^tutu. 'I'he planitift leplies, that he let him go at large, abs- 
‘ qt E HOC that he took good and fuflieicnt bail within the county. 
L 178 ] 1 o tills the delwiidant demurred. 


$. C. 1. M(.d. 
a* 7 * 

S. C. X. raem 
*19. 

S C. Cilb.L P 
22 . 

Ante, 31. ^3. 
Cro, L 1 i 7 6x4 

*cS. 

p Sid. 22 431 
j.Vent. 5s.' . 
».Mct! 3,.T77. 
f. balk 3ii|. 

%. Saund. ; . 
ConiyD', ijx. 
z<^4. 

a. B<>rne«, So 
• Ban es, 78. 
Ld. Ra>. 425. 
7 * 4 . 

Tidd'fc Pi-Ctiw. 
105. toSi 161. 
«. Teim Rep. 

n- 



5. Bun. 


* SKiPVMTTr and I’ ^LDWIN, Serjeantt^ aigucd this Term fur 
il I ihftnUti 'i hat the plaintift, in this call., cannot n’iunt.iinan 
.let en ( f cfc.ipc, toi where the Ihciift takes bail, no cicape will • 
he ag. ii.lt him,—t iRs r, Bccaufe he is tompeJlablc by the ftatute 
to let the dciciidant to b.ul.—S fcokdly, If he have not the dc- 
fcn^ian. ieai'\ .t the return ot the writ, he ma> be ainitu.l., which 
i> th pK^ci leniv-dy.—'I HIRDLY, 1 his ireecpt ct Ictiicg the 
d^kiv' .1 t( bail, being by a^t of parli.irrcnt, is intended by the 
ei cation ol t! c [ laintift himklf, becaule all people are paities to 
till, n .ii'iig Ol a£t of pailiament. 

Ai.in) .cli'iis lute bci.n brought agrinft (her (fs, upon fug- 
gcliions th tno bail have been tak^ii, and lor which an nation on 
the Ciile vvill he ; but vihcic there is bail taken, the fhciiff hath 
eh ne the cluti which he h commanded to do by the ftalute, and 
if tnc dcl*r.oii t do not ippear, the fliciifl is to be amerced, and 
he IS the p oj ti jL'dj^e of the l.iil, the j lamtifFis no wa)S con- 
ccn.cJ th’rj'ii, whciTui goid erbad. 7\t the common law the 
defti.dll 13 i-- tocditiM ..11 i.lo.i till he had latished the plaintift^ 
to Y fxm no L>i ef.t \ as n landed by this ftalute, but ijklicp ap 

19"’ SJ.'’3. 7 Sm'. f . C10. rii7. f’i. 


or ( th c if ‘ f s 1 1 

F. J . I K I . ^ til . 5 


i‘ If n I rd to be a pul He Astute, and 
t 1.1 « n VI net I uw be j k^ded 
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tafe to the defendant, that he fliould be from thence difeharged^ 

f iving good bail ; and the reafon why the ftatute mentions uich yA»Boi!otfciil' 
ail is in favour of the flierifF alfo, to fecure him from amercia- 
ments. Thebailbeingthenfor his indemnity, he is the Ible judge 
both of their perfons, number, and ability; for the ftatute re¬ 
quires two fureties, and that they (hall be men within the 
county; yet if there be but one, and he not of the county, and if 
the bond taken by the IherifF for the appearance of the defendant 
be but forty pounds, and the debt due to the plaintiff be four hun- ‘ 
dred pounds, it is well enough, becaufe the ftatute doth not re- 
ftrain him to any fum or fureties, for he may take what fum he pleafe 
to force the defendant to appear. And when this fecurity is taken, 
the iheriff is neither compellable to affign it to the plaintiff, or he 
to take it. It is true, he doth ufually affign it, but that is to dif- 
5;harge himfelf of the amerciaments, which is the way that the 
plaintiff ftiould purfue where he doth imagine the bail to be in- 
fufficient {a). ^ If, therefore, this ftatute was made for the be- [ *79 J 

nefit and cafe of the defendant, the fecurity therein diredled is for 
the indemnity of the flierift*; and therefore if no action will lie 
'againft him for taking of infufficient bail, it is as reafonable that 
no action Ihould lie againft him when he hath taken bail, which he 
is compelled to do; and fo the traverfc in this cafe is immaterial, 
and judgment ought to be given for the defendant. 

Barrell, Serjeant^ and George Strode, on the otherftde* 
argued. That an aftion of efcape would lie againft the flieriff, if 
he did not take good bail, which matter may be troverfed ; and 
though here, if the defen^it had rejoined, the iffuc had been, 
whether fufficient bail within the county or not, yet that part of 
the iffue had not been material, for the only matter had refted upon 
the fufficiency or infufficiency of the bail in general. Like a cafe 
^ adjudged in Mich, 14. Car, 2. in B, R, where a woman had power * 5 ^** 

’ given her by her hulband to make a will in the prefence of two 
credible witnefl'es, it was pleaded that Ihe made a will in thepre- 
fence of A. and B. credible wiincires, and iffue was thereupon 
joined, and it was foujid to be made in the prefence of C, and D. 
who were credible witnefl'es ; and this was held to be good, be¬ 
caufe the fubftance was found, viz. I'hat it was made in the pre¬ 
fence of two credible witnefles. 'Fhc defendant therefore here 
ought to have taken good and fufficient bail to bring himfelf within 
the ftatute, and that is trax erfable; and} the pleadings are well 
-enough, for if there be good bail, it is not material in what county 
they live. 

North, Chief Jufiiccy upon the firft argument of this cafe, 
inclined that an adtion of cfcapc did lie at the common law againft 
the Iheriff; for it was clear that he was to keep the party arrefted 
in prifon until the debt w'as fatisfied, and that if he had gone at 
large, it had been an efcape; the Iheriff then hath no cxcufe but 

(«) But now fee 4. & 5. ^nn, c. 16. as to the a{ri|ntnettt of bail-bondi. 

b/ 
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Ittts by this ftatute; and to entitle himfelf to any benefit thereby, hd 
agaii/t jjjyfl. puifue the very direftions therein preferibed, and therefore 
TAa»«*ouoH. fQ jjjtc good and fufficient bail, for otherwife the ftatute 

' would be eluded, if it be left in his power to take what bail h« 
pleafes : and he was of opinion, that the plaintift had an intereft 
in the fecurity, and therefore the (heriff was liable, if it was not 
good when fiift taken, but not if by any accident afterwards the 
bail tnifearry or become infolvent. 

And Wyndham, JuJlice^ was of the fame opinion, that the 
* C iSo 3 Iheriff was liable; he differed only as to the manner of the * aftion, 
which he held fhould be a fpccial action on t c cafe, fetting forth 
the whole matter, and aliedging that the defendant did not take, 
fufficient bail. 

Atkins, yujlices faid, the cafe dejpends upon the conftru<ftion 
of that flatute 23. Hen. 6. c. lO. which is very obfeure, and the 
opinions various which have been upon it. It is plain, the (heriff 
is compellable to take bail; and that an aiftion lies againft him if 
he refufe fuch as are fufficient when tendered ; but the queftion . 
is now. Whether it will lie againft him for taking thofe who are 
infufficient ? And as to that he faid, that many authorities were in 
our Books, that the taking of bail is left to the (herift’’s diferetion, 
and he is thereby to provide for his own indemnity; for he muft 
return a cepl corpus upon the writ, he cannot return that he let 
him to bail according to the ftatute i and therefore inclined that 
the adtion did not lie. 

ScROGGs, JuJlice^i centra. He faid, that this ftatute defigned 
the benefit of tlie creditor, that he might either get the (heriff 
ameiced or have an aftion, in both which cafes he might indem¬ 
nify himfelf by the fecurity he had taken. It is true, he may let 
the party to bail, but it is fub medo.^ it muft be upon good bail}* 
and if the (heriff be judge of the fecurity, it is an argument that 
he is liable j for if he was notin danger, he need not take fecurity, 

Butafterwards upon the fecond argument, the Ch i ef Justice 
and THE WHOLE Court were of opinion, thatjudgment (hould 
be given for the defendant. 

North, Chief JuJiice. The common law was very rigorous 
as to the execution of procefs. The capias was, ita quod habeas 
the body at the day of the return j and if the (heriff had arrefted. 
one, it had been an efcape to let him go. Before the making of 
this ftatute tlic (heriff ufually took fureties for the appearance of 
the prifoner, and by this means ufed great extortion and took great 
fums of money; to prevent which mifehiefs this ftatute was made 
and fo defignecl. First, For the cafe of the prifoner, the (herilF 
being now compellable to take fecurity, which he was not obliged 
to do before.— Secondly, To prevent extortion, and therefore 
dirc^s that a bond (hall be taken in fuch manner and with fuch 
conditions as is therein mentioned. But the (heriff fince the ftatute 
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fe much in the fame conditi<>n * as before, for he is to make the Etu*' ■ 
fame return of cepi corpus. It is true, he may now let him go „ 
upon bail, but as to the creditor he is to have him in court to an- “»®*o*'** 
fwer his fuit as before, and fhall be amerced if he doth not appear 
at the return of tlic writ; fo that though this flatute be an eafe to 
the defendant, yet it is a burthen to the {hcrifF, who runs a greater 
hazard fince the making of this a<ft than befoi e •, bccaufe then he 
might keep him in pHfon till the debt was fatisficd, but now he is 
obliged to let him at large upon bail, from whom he is diredled to 
take a bond, which he may keep in his own hands to indemnify 
himfelf: the Court can only amerce him, if the defendant do not 
appear at die return of the procefs. And it is not material to the 
party whether the IherifF take one or more fccurity, that being In 
his diferetion ^ feme he muft take, for otherwife it is dire£Uy in 
oppofition to the Ihitute : neither is it material to the party whe¬ 
ther they are fuch as arc fufficient, for if they are not, and the de¬ 
fendant is thereupon difeharged, this will not amount to an efcape; 
bccaufe nothing is done but what is purfuant to the ftatute, and 
therefore he is no otherwife chargeable than by amerciaments. 

The ftatute was made and intended for the benefit of the debtor, 
not of the creditor \ and there might be fome colour for the adfion 
if the fheriff might return that he letliim to bail, for then it miglit 
have been neceflary to have alledged the fufilciency of them, which 
might have been traverfed j but now he muft purl'ue the fubftance 
of the ftatute fo far as to take bail 5 he is the proper judge of the 
fufficiency, and when the bail is taken he muft return a cepi corpus; 
fo that he is only to be amerced til! he bring in the body, but an 
cfcape will not lie againft him (a). 

(«) In the cafe of Sir William Roufe Edition.— Sec Rex v, Lewis, j. Term 
V. PatterfoOi Hilary Term, 13, Geo. 2. Rep. cliat the Court will not grant 
in B. R. it was held, that an a^ion lies an attacbmtnt againft a fheritf for neg* 

* againft a fheriff for taking infufricient IcAIng to take a ref levin-ki^nd. 
pledges in rtfltvin . Nate M (Iw Fo u k t h 


Long’s Cafe. 


Cafe io8* 


/^NE Long was arrefted in the Palace Tardy not far diftant It is a contempt 
^ from THE HALL gate, THE CouRT being then fitting j and an ar- 

being an attorney of this court, he, together with the olEcer, was 
brought into court, and the officer was committed to the Fleet, ‘ 

that he might learn to know his diftance. 


S.C, 1. Lev. 


166. I. Ch. Rep. 207. Barnes, 378. 4. Com. Dig. 475. Inft. 140. 1. Sid. %it. 

Tidd's PraQice, 5a. 4. Bac. Abr. 222. 3. Term Rep. 739. 


And becaufe the plaintiff was an attorney of the court of king’s An attorney tr« 
bench, who informed this Court, that his caufe of action was for 
■two hundred pounds j therefore the Court ordered that another 

ttfeharged on filing common bail.—la. Mod. loa, 155. 535. i. Barnes, 17. 137. iiS. 338. 3i ^- 
35*. ». Barnes, 33. Sira. 76. 567. 8.37. 864. 986. 1043, 1065. 1094. n,j3. i. Ld. Ray. 39^ 
US* a. U. Ray. 869-978. 1173-1567. i. Com. Dig. “ Bail'’(K. 3.). 


of 
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Cast, of the IherifF’s bailiffs Ihoulv'l take charge of the prifoner, and 
that Mr. Robinson, th chief frethonotary, fhould go along with 
him to the court of king’s bench ; which was done, and that Court, 
being informed how the cafe was, difeharged the defendant upon 
filing of common bail. 

^ f 18 2 J * The writ upon vi hich this Long was arretted was an attachment 
of privilege^ which the Court fuppofed to be made on purpbfd to 
ouft him of his privilege; for there was another writ againfl: 
him at the IherifF’s office at the fuit of another perfon. 

Cafe 109. Xhe Countefs of Northumberland’s Cafe. 

tCoightsmuft ADJUDGED, that where a peer is party, either plaintiff or 

beofihcjury defendant, two or more knights m\xit be returned of the 
where a peer is Jy^y 1 
tonceined. ^ ^ . 

6. C. X. Mod. 226. Co. Lit. 156. I. Vent. 246. Dyer, 107. 2. Stra. 1023. 

tn what cafe a It was filid, that in Cumberland there was but one freeholder 
ma^^ranm^ ^ knight, befides Sir Richard State, a ferjeant at law.— 

ITjurymM.' "*^ And THE CouRT were of opinion, that rather than there fhould be 
Bac Abr * failure of juftice a ferjeant of law ought to be returned a jury* 
*62.**^’ ’ privilege would not extend to a cafe of neceffity. 

4. Bac. Abr. 217. 

(a) But now by the 24. On.^.c. »8. knight where a peer is party is taken 
•liallenge to the panel (or ,want of a away. 


HILARY. 



HILARY TERM, 


The Twenty-Eighth and Twenty-Ninth of 
Charles the Second, 

1 N 

The King*s Bench. 

S/r Richard Rainsford, Knt. Chief Jufttce* 

Sir Thomas Twifden, Knt*'^ 

Sir William Wylde, Knt. >Juflice 5 . 

Sir Thomas Jones, Knt, j 

Sir William Jones, Knt, Attorney General. 

' 5’/>* Francis Winnington, Knt. Solicitor General. 


Bell againft Knight. 


Cafe no.' 


.|N AmtCTiON OF TROVER, upon not guilty pleaded the jury ^ 

found a fpecial verdifl, in which the point was upon the con- pofing a duty on 
ftruftion of the ftatute of 14. Car, 2. c, 10. for the eftabliftiing of “ every 
an additional revenue upon the king, his heirs, and fuccelfors, 
for the better fupport of his and their crown and dignity j by which „ *,1^^ 

it is enatSled, « that for every fire-hearth and ftove in every tends to fmhbt 
** houfe the yearly fum of two {hillings (hall be paid to the King, forget, althoui^ 
other thanfuchasin the faid aft are exempted:’* then comes a tiiereisapiwito 
PROVISO, which faith, “ that this aft fhall not extend to charge 
« any blowing-houfe, ftamp, furnace, or kiln, &c.’* 

Thequeftion now was, Whether a fmitk’s forge fhallbe charged 
with this duty \ 

WiHNiNGTON, Solicitor General^ conceived, that all fire- ***’ 
hearths arc liable within the body of the aft; that there is nothing *0* Mod. 034. 
to exempt them but what is in the exception j and that a fmith*s 
forge emmt be called a blowing-houfe within the intent of the aft, 
notwithllanding the jury have found that fmitlis ufe bellows to • 

Mow their forges *, for by blowing-houfe $ fuch houfes are meant 
ware in Staffordjbirt and Suffolk for the making of iron. Thefe 
Vox.. 11. N were 
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BsLt were the blowing-houfes intended by the parliament to be ex- 
•gainfi cepted, and no other j for if fmiths forges had been meant tiiereby, 
Kwight. have been inferted in the provifo as well as the other 

* C 183 3 things therein-mentioned. * Words are to be taken in a common 
underftanding; and if a traveller ihould enquire for a blowing- 
houfe^ nobody would fend him to a fmith's forge. 

Curia. By the opinion of the whole Couht it was adjudged upon 

the firft argument, that fmiths forges are liable to this duty. 

And THE Solicitor faid, it had been lately adjudged fo in this 
court by the opinion of Twisden, Wylde, and Rainsford, 
Jufices i and that Hale, Chief fuf ice^ vm of the fame opinion. 

But T wiSDEN, JuJiice^ faid, that neither the Chief Justice 
nor Himself gave any judgment upon the merits, but upon a 
point in pleading. 


HILARY 



HILARY TERM, 

' The Twenty-Eighth and Twenty-Ninth of 
Charles the Second, 

I N 

The Common Pleas. 



Sir Francis North, Knt, Chief JuJlice* 

Sir Hugh Wyndham, Knt» 1 

Sir Robert Atkins, Knt» ^Juftices, 

Sir William Scroggs, Knt, J 

Sir William Jones, Knt, Attorney General, 

Sir Francis Winnington, Knt, Solicitor General* 


The Biftiop of Bath and Wells and r t ,, 
Sir George Homer. ^ ^ * 

^UARE IMPEDIT.—The plaintiff alledges, that Sir George . . ... 

^'•S^florner was feifed in fee of the manor of Dowlings to which 



and that now it belonged to him to prefent. vowfon isap- 

The bifhop pleads, that he claimed nothing but as ordinary. panted”"* 

The incumbent pleads, that, at the time of the bringing of this «nd thin granted 
writ, the church was full by the collation of the bilhop upon a 

plaintiff, and 

The plaintiff replies, that Sir George Horner\it\n% feifed in fee j. he 
of the faid manor of Dowlingy to which the advowfon of the was intiti«a to 
church was appendant, did, tali die et anno apudy fsft, prefent him prefent, iigood^ 
as clerk, abs(^e hoc that the church was full by collation. 

that thn prefen* 

tation to B was tempore paci*.— S. C. i. Mod. 130. le. Mod, zii. a,6, a. Sira. xoo6. IMt, 
Xid. Ray, aoo. 355. j. Com. Dig. 316. 

N 2 The 
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trii'ot* 

•gttinft 

'^HcBiSNOPOr 
Bath ano 

!W.' LLS AND 

ftiR Giorgx 
Hoxnek. 


The defendant rejoin^ freiejiando that the church was full 
tali die ; and for pica faith, that it was full upon the collation of 
the bi/hop, absque hoc that Sir George Horner did tali die et 
cnnojiSc. prefent the plaintiff as his clerk: and fo traverfes the 
inducement which the plaintiff had made to his traverfe. 


* [ 184] 


To this the plaintiff demurred. 




tn quart George Strode, Serjeant^ took three exceptions to this- 
Sfrbeincunibent rejoijjder. 
plead ill bar that 

at the time of FiRST, That when the defendant pleads a matter in bar, and 
*1!* T*' II plaintiff* hath taken a traverfe upon that, the defendant 
a then take iffue upon that traverfe, and fo have * maintained 

lapfe, and the his bar, from which he had departed here by traverfing another 
plaintiff reply, matter. In a quare impedit the plaintiff* declares, that Sir Thomas 
that on fuch a Chichely granted an advowfon to one Enjl and another in fee, 
the^ ^'tron'^'re plaintiff for her jointure ; and that 

Rented him as * Ihe ought to prefent. The defendant pleads, that he is parfon 
clerk, with a imparfonee ex prtpfentatiofie regis j for that Sir Thomas Chichely 
iravtrft iliatthc died feifed as aforefaid of the manor and advowfon held in capitt 
^**1* hy knight’s fervice, which defeended to his fon an infant, and by 
a^^^oinder’ ^ office found of the tenure and defeent the king was feifed, and 
that the church prefented him, absque hoc that Sir Thomas granted to EaU, 
was full by col- The plaintiff replies, non habetur tale recordum de inquifiti%^e y 
lation, with a and upon demurrer it was held, that this traverfe of the inquifiti/in 
pTtronfucra ' there ftiall not be a traverfe upon a traverfe 

day andytar^Tt. hut where the traverfe in the bar is material to the title of the 
rented the plain- plaintiff; and in fuch cafe he is bound up to it. Cro, Car, 104, 

tiff, is bad ; for 
It is a dtfarture 

from the plea in ^ar.—Co Lit. z8z. Vaugh. 62. i.Saund. 21, 22. Hub. 104. 5. Chm. Dig. 111« 


Inquarttmptdih SECONDLY, In his traverfe he hath made the time parcel 

colUiion*in*bar ABSQUE HOC that tali die et amio prafentaviti 

the plaintiff re- whereas it Ihould have been modo et forma only; and fo is the cafe 
ply a prefenta- of Lane V. where the defendant intitled himfclf by copy 

, lion to himfeif of court of roll 44. Eliz. j the plaintiff replies, that a copy 
**"dnder granted to him I. yunli 43. Eliz. ; the defendant main- 

Alined his bar, and traveifeth the grant i.Junii modo et formal 
fentation m tbt and upon a demurrer it was faid, that the rejoinder was not good, 
day mentioned is becaufe the day and year of granting of the copy was not material, 
bad { for it is jf granted before the defendant had his copy; and fo the 

parcriVibe if- ^^'^vcrfe ought to have been absque hoc that the queen granted 
fue, which is t'^^tlo ft forma ; but it was adjudged, that the day ought not to be 
not good. made parcel of the iffue, and the traverfing of it when it ought not 
Ante, 145, fo to be makes it fubftance and not form, fo as to be aided by th$ 
Velv. 121. ftatute of 27. Eliz. c. 5. 

Cn>. Jac. 202. 

Ap* Gar. i‘ Saand. i4- Saiind. 29;. a. Leon. 5. 


Thirdly^ 
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THiRDLY, As the defendant hath joined, they can never come a traverfc cob* 
to an ilTue j for he concludes his travcrfe, et hoc paratus ejl eluding with « 
verijicare^ unde petit judicium^ whereas he fhould have concluded verification. 

to the country, 3 * aoj* 

Cro. J,ic. 14,, 

5. Com. Dig. 87. J09. Doug]. 95. note (loj. and 4*9. note (i). 


. Barton, Serjeant. Admitting the pleadings are not good, yet In juart imptitt 
if the plaintiflT’s count is fo lilcewife he caivnot have judgment j ‘h^P'a'ntiffnjuft 
and that it w.as fo, he faid, appeals in that the plaintiff had not fet 
forth a fuflicient title ; for he hath alledged, that Sir George Horner 
was feifed in fee, and prefented the plaintiff, who was inftituted * [ 185 J 
and inducted, but doth not fay that the prelentation was tempore 
pads', and therefore it fhall be prefumed moft ftrongly agaiuft jj 
himfclf to be tempore bclliyand a prefentation muft be laid tempore i. inrt. ,49, 
pacts J and fo is the writ of aflifeof darreinprefenimenty F. H. B. 


31- 


The Court held, that the pleadings were not good, and that Ld. Ray. 953, 
the count was good ; for it is true, if a man count that he and his z. Stra. 1006, 
anceftors were- feifed in fee of an advowfon, but declare of no 
prefentation made by him or them, or if he declare of a prefentation 
without an eftate, in both cafes it is naught, and good caufe of 
demurrer i but here the count is both of an effate and a prefenta¬ 
tion. 


**^’^nd this difference was taken: If a man get a fee by pre- in what cafe it 
fentation, which is his title, he muft alledge it to be tempore ‘® ne“flar>, in 
pads ; but if it be in purfuance of a right, as if an advowfon be ** 

appendant to a manor, and he who hath right to the manor prefent, femaiTon 
fuch prefentation is good in time of war. f .tdt. 

And fo judgment was*giveu for the plaintiff. Hobf^ioil* 


Stevens againft Aiiftin, Cafe 112. 

A D JUDGED, that if a man have* common for a certain in preferibing 
number of cattle belonging to a yard-land, he need not fay tor common fo» 
levant upon the yard-land ; fed aliter if it were for a common ' 
without number. 

they were levent et touebant. —1. Roll. Abr. 401* Cro. Jac, 

726. I. Mod. 6> t.baupd. 346. Com, Pig. 42$. 
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The Company of Ironmongers againft Naylor and 

Others. 


*[ j86] 
Cafe 113, 


T respass.— The jury by afpeclal verdidi find feveral If an aft of p#r* 
adls of parliament, v/z, the 14. Ct7r. 2. c. 10. the 15. •' •'"ent impofs 
Car. 2. c. 13, and the 16. Car. 2. c. 3. for the better fi jJou^s"nd *** 
collcdhng of the duty arifing by hearth-money by officers to be ap- *• edificea what- 
pointed by the king} which act provides, “ t;.at if the party re- « foewcr,” with 
“ fufe to pay the duty by the fpace of an hour, that then the of- direft'ons on 
“ ficers with the conftable maydiltrain,” 'Fhey alfo find, that the 
Company was feifed in fee of five mefluages, in which were thirty- "ofliinon 
five fire-hearths, in the month of April 1673; that the Company ota cor^watitu^ 
did never finifti the(e meifuages; and that from the time of the thoui-h unfl. 
building, they flood all void, and unoccupied by any tenant or n®- 

tenants whatloever, * Then they find, that the colledtors were law- a^yTehama* 
fully authorifcd; and that fuch a day they demanded-the duty for whatfosver, 
the fire-hearths in each of the faid mefluages, which they alfo de- lia*-letntne du* 
manded of the Company, apd which they refufcd to pay i and there- **'« ‘’®'‘ 
upon they took the diltrefs, and kept it till the Company paid the *’ 
faid duty ; and f« make a general conclufion, &c. 

l>y, the corporation, may diftrain as well thegoods on the premlfes aselfewhere.^S C. 2. (onft, SS* 
S, C, Polluxf. 207. S. C. I. Vent. 311. S. C, 3. Keb, 74.9. 757. 7S3. 805. Cowp, 84, 
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The queftion was. Whether the owner of a new houfe unin^ 
habited from the time of the building thereof ought to pay this 
duty during all that time ? 

Mr. Poi,lexfen and Mr. Sympson argued, that they (hall 
not be chargeable with this duty: their general reafon was, becaule 
no duty (hould arife to the king without fome benefit to the fub- 
jeft. And as to that it was faid. That in this cafe both the re¬ 
venue of the crown and the property of the fubje£l are concerned, 
from which as from a root all thefe impofitions arife to fufiain the 
public charge. And therefore it hath'been the way of Judges, in 
the interpretations of ftatutes, not only to confider the benefit 
of the crown, but to regard what is convenient for the fubjedl;. 
There are two reafons for impofitions. First, Such as are 
cuftoms, viz. tonnage and poundage and private tolls, which come 
in lieu of other things, and {o zrc quid pro quo. Secondly, 
Subfidics or grants from the people, which naturally arife in fome 
proportion fiorn a benefit to the fubjedl. And under the laft of 
thefe reaf'-ns falls the prefent duty given by the aft of 14. Car, 2. 
c. 10. only to proportion the revenue to the public charge of the 
crown ; and theief’ore it is not to be thought that the parliament 
ever intended a duty to the king where the fubjeft had no benefit, 
f.)r ex r.ihilo nihil fit: and how can it be thought that a duty (hould 
be paid before the fubjeft hath any rent, which is the mother of 
the duty ? for if a man expend a thou (and pounds in building, vPii^b- 
is all he is worth, and the houfes fliouM happen not to be let, 
how can he then raife fuch a fum as muft be paid to the king ? 
And it is an objection of no weight to fay, if this duty muft not 
be paid till the houfes are let, then the revenue of the king de¬ 
pends upon a contingency, bccaufe all duties which come to the 
crown do depend upon fuch. 


The next thing to be confidcred is the aft itfclf: and as ‘ 
to that, 

1 8 7 ] * FIR ST, It muft be taken as an aft which gives a new duty to 

the crown, and thereupon fuch conftruftion ought to be made, 
that the fubjeft’s eftatc be not charged further than the words will 
bear; and for that reafim it is to be taken in an ordinary fenie, 
and not to be drained, though it had been in the cafe of an old 
duty i and for that the Lord Jnderfon's Cafe (a) is a good autho¬ 
rity, yiz. the ll^tute of 33. Hen. 8. c. 30. makes “ all manors, 
“ which defeend to any' heir whofc anceftor was indebted to the 
king by judgment, recognizance, obligation, or other fpecialty, 
chargeable for payment of the dejjt.” 'I’enant in tail is bound 
in a recognizance to S. who is attainted; then tenant in tail dies, 
and his illiie a|iens hona fide j the king cannot extend the lands fo 
fold, becaufe the aft (hall not be conftrued to mean all recogni¬ 
zances for the king^s debts, though the words are general enough j 
fLnd tl^ough it is not faid which way the debts (hall come to the 
|ting, cither by forfeiture, attainder, &c. yet they (hall be taken 

(^) 7. qo. xj, 

In 
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in an ordinary fenfe, vi%. fuch debts as were due to the king ori¬ 
ginally; for which reafon it has been always held where an aft 
gi^es any-thing to the king and lays a charge upon the fubjeft, in 
fuch cafe it ought to have a moderate conftruftion. And that 
this duty is a gift cannot be denied, for it is called fo in the very 
aft, therefore fuch ought the conftruftion to be; and the rather, 
becaufe it is more for the king’s honour it fliould be fo; and both 
In this cafe as well as in corftruftions of his grants, the law hath 
more regard for his honour than for his profit. 

Secondly, This being fo called, a duty or tax by the very words 
of the aft doth in the natural fenfe import a proportion out of that in 
which the fubjeft hath a benefit; and it will be fcarce found that 
there hath been a general tax given to the king where the fubjeft has 
rather received a Ids than any profit out of the thing taxed, becaufe 
it would be very hard to pay where a man cannot receive. In the 
cafe of tannage and poundage^ provifion is made that the party (hall 
have allowance if the go^s be loft by piracy, which was men¬ 
tioned to (hew how unlikely it was that the parliament fhould in¬ 
tend a duty where the lubjeft had a loft. Ever fince the making 
the ftatute of 43. Eli%. c, 2. houfes that lay void and untenanted 
have neither paid to church nor poor, which alfo fhcws how the 
ufage hath been in cafes almoft of the like nature. 

' Tjie next thing confidered were the claufes in this aft of 14. 

2. c. 10. * First, The firft claufe gives a duty, viz. “that 
“ every chimney and ftovcfhall pay two fhillings.”— Secondly, 
^'he next claufe is to bring this duty into a way of charge, viz, 
“ that every owner or occupier lhall give unto the conftable an ac- 
“ count of the number of hearths in writing, and the conftables 
to tranfmit fuch accounts to the feffions, there to be enrolled 
“ by the clerk of the peace, and a duplicate to be fent in to the 

• “ exchequer.” From which it is to be obferved, that where men¬ 
tion is made of bringing this duty into a charge, both “ owners” 

• and “ occupiers” are named; but “ the owner” is not named in 
any place where the payment of the duty is mentioned, but “ the 
“ occupier” only; fo that from the very intent and reafon of the 
aft he cannot be chargeable. The account thus tranfmitted is to 
charge the inheritance, and therefore it concerns the owner to 
look after the charge; but for empty houfes he cannot be charged, 
becaufe the adt takes no notice of them in the claufe of payment, 
but are purpofely omitted, that being laid on the occupier; and this 
appears by the proviso, which is ftrongly penned for the fub¬ 
jeft, viz. “ Provided that the payments and duties hereby charged 
“ (hall be charged only upon the occupier for the time being, &c. 
“ and not on the landlord who let and demifed the famefo 
that by the body of the aft every houfe is charged, which being 
general might have given feme colour to charge the owner; but 
by the proviso the payment is reftrained to the occupier, and if 
there be r.o fuch there fhall be no payment. It was faid, that it 
Cannot be infifted upon that an owner is an occupier, becaufe the 
legal apccptance of die ^ord “ occupation” doth only intend an 
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Ti)r Company a^ual poflefllon, and not a pofTefllon in law; and fuch is the mean¬ 
er ing of the ftatute, by charging the occupier for the time being. If 
MOERs therefore the provifo extends to cafes where tenants run away and 
pay no rent (as it certainly doth), becaufe there is no occupier 
then in being; what difference can there be between that and this 
cafe, where the landlord in both hath no rent ? for if he fhall nofv. 
pay where he cannot receive rent, why fliould he pay where he hath 
none to receive ? And that this was the meaning of the parliament 
may fuither appear by a claufe in the a<ft of 16. Car. 2. c. 3. made 
for collecting this duty by officers appointed by the king, which 
doth not enlarge the former ftatutes, and by which it is cnadled, 

“ that if any occupier fhall leave his houfe before any of the half- 
“ yearly Feafis whereon this duty is appointed to be paid, * that 
“ the next c)cci!picr fhall be chargeable with the fame for the faid 
“ half-year.” Which claufe had been altogether vain and of no 
life, if empty houfes had been chargeable with this duty; for to 
what purp(/fe was it to charge a fucceeding occupier, when the 
houfe iifelf, though untenanted, was chargeable before ? In this 
aCt alfo, which fujiplies the defects of the former, this duty is made 
payable to the officer upon demand at the houfe where the fame 
fliall arife and grow due, and that in cafe of refufil by the fpace of 
an hour the officer may diftrain; which fhews a demand muft be 
where there may be a refufal, and no refufal can be where there 
is no occupier. There is alfo another claufe which mentions both 
owner and occupier in this a£l, and which faith, “ that no pro- 
“ prietor, owner or occupier, fhall be molefted or charged^ril^iS 
“ lefs within two years after the duty accrued fo that where-^ 
ever a charge is laid, or an cafe is given to the fubjedl, the word 
“ occupier” and fometimes botli “ occupier and owner” promif- 
cuoully aie ufed j but where a payment is to be made, the owner is 
never mcntioiicd j and if fo, notliing fhall be intended within either 
of the ftatutes to enlarge this duty upon the fubjeft beyond the 
words and plain meaning thereof.— Secondly, There is anothef 
point in this cafe winch concerns the king and all the people of 
England.^ that is, Whether the defendant here can be charged 
witn a diftrefs (fuppofing this duty is to be paid to tl^c king) be¬ 
fore any account of thefc hearths is tranfmitted into, the 
Exchk(^hr, which firft ought to be done j or otherwife the con- 
fcquence will be, that the officer may demand and take as much an 
he will at his plcafure, and the king may be likewife prejudiced in 
his revenue ; for as the colledtor may have from the fubjedl more 
than he ought, and more than he is empowered to take by the law^ 
fo he m.ay p.ay the king left. I'he ait directs, “that an account 
“ fhall be taken by the officers, and examined by the conftables ; 

“ then to be tranfmitted to the feffions, there to be enrolled, and 
“ from the nce fentinto THE EjccHr.QTJER.” Now what occafioi^ 
was there of all this folemnity,if the king was entitled to a diftrefs 
upon a bare refufal ? This being a rent-charge upon a man’s 
i^critance, the king ft all not be entitled to it but by matter of 
ricord i for he canuuC uke or part with any thing, neither can he 

havf 
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have any eftateor profit rendered him out of another man’s eftate, TheCompak!! 
but by matter of record } fo that it feems by the aft that this 
account is neceflary to be tranfmitted into the exchequer, and 
* that the king is not entitled to a diftrefs for this duty uptil that Naylo* 
be aftually done, which is not only matter of information to the and othirs, 
crown, but in fome meafure entitles him to it, becaufe there is a f i qq 1 

penalty of five pounds laid upon the officer who fhall negleft to L 9 J 

bring in fuch account; which fhews, that the fubjeft ought not to- 
be charged before: for which reafons judgment was prayed for 
the plaintiff. 


Mr. Holt and the Attorney General, 

argued, that empty houfes fhould pay this duty: for the At¬ 
torney General faid, that the words in the aft were fo cx- 
prefs, that he was of opinion that the very reading of them would 
clear the point in queilion.—^In their arguments two things were 
confidered upon the ftatute of 14. Car. 2. c. 10.— First, The 
general claufe which gives the duty in the body of the aft. And 
Secondly, The difeharge in the proviso. And if this be in 
the body of the aft, and not excepted in the provifo, then the 
' duty is to be paid. And as to that it was faid, that this duty was 
given in general words; by which it appears, that there was a de- 
iign and intent to charge empty houfes, for « every dwelling-houfe, 
« edifice, or houfc whatfoever” is to pay this duty: and if every 
houfe, why not an empty houfe ? It is true, a dwelling-houfe is 
not a houfe wherein there hath not been an inhabitant, but wherein 
fornebody doth aftually live} and if a man furnifh a houfe very 
well, if It is not inhabited, it is notwithftanding an empty houfe, 
and fuch a houfe as to fom^purpofes in the law is not a dvvelling- 
hpufe i for it is not a manfion-houfe, fo as to make it burglary for 
the breaking of it open. By the fecond claufe, « every owner 
or occupier is to fubferibe the account to be fent into the 
, ‘i-E xchequer,” by which it appears tliat thofe words “owner 
“ and occupier” are not there ufed in a different fenfe j for if the 
occupier were only liable, the ov.-ner need not look after the fign- 
ing the account of every hearth. I'he third claufe takes notice, 
« that if it fhould happen there be no occupier, then the officer 
“ may go into the en.ptydioufe to examine if the account given 
“ him be true.” Now if an account is to be taken of fuch houfes 
as are charged by this aft, and an account is direfted to be taken 
of empty houfes, then fuch empty houfes muff: be charged; and this 
feemed to them to be * the intent and meaning of the Legiflature, 
for there being a return to be made of enipty houfes, if fuch had not 
been intended to be charged, they would have direfted a return 
alfo to have been made of the non-inhabitancy. And therefore 
they thought that fomething more than “ an occupier” was here 
meant, for otherwife the word “ owner” had not been put in j 
the meaning of wnich muff be, that dwelling-houfes come within 
the charge of occupiers, and empty houfes wit,;in the charge of 
the owners. 'Fhen as to the proviso, “ that the duty hereby 
arifing fhall be charged only upon the occupiers and dwellers 
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ThcComvakv “ of fuch houfcs, their executors and admmiftrators,’* diat canijBI 
OF no fort extend to difeharge an empty houfe, becaufe it is not the 
Irofmoncers fubjedl matter of the provifo; for the defign and purpofe of it wa« 
agaw/i jjQt tf, ciifcharge the duty, but to transfer the charge upon the te¬ 
nant where the houfe was inhabited j for if a contrary conftruc- 
tion fliould be made, then no duty fliould be paid at all by the 
owner himfelf if he fliould live in his own houfe. In the cafe of a 
me^us dec'tmandi it is payable by the occupier and pofleflbr of the houfe* 
and the landlord is never charged but where there is no occupier. 

As to the objeftion. That it is hard to pay a duty where a 
man has no protit j it was anfwered. That the aeft took care that 
men fliould not flop up their chimnies when once made, and that 
this duty was paid for many chimnies which were never ufed, and 
what profit can a man have of a chimney he never ufeth ? If there 
bad been an adt that fo much fliould be paid for every v/indow, it is 
all one whether it had been for profit or pleafure, or w’hether the 
window had been ufed or not; and there is as much reafon that a 
man fliould pay for houfes never inhabited, as for fuch as have 
been iiihabitedand are afterwards without tenants. This adl ought 
therefore to receive a favourable conftruftion; the preamble where¬ 
of mentions that it was for “ the encreafing of the king’s revenue," 
which is pro bom publico^ and which is for the peace and profpe- 
rity of the nation, and the protection of every Angle perfoii 
therein; and though a particular inconvenience may follow, the 
party ought to fubmit. When a man builds a houfe, he propofes 
a profit, and it is not fit the king’s duty fliould be contingent, and 
depend till he has provided himfelf of a tenant.-—As to the other 
objection that was much relied on, viz. where the aCt fpeaks of 
an account to be given, it mentions both “ owner” and “ occu- 
“ pierbut where it direCts the payment of * the duty the oc¬ 
cupier only is named, by which it was inferred that he alonf;..was 
chargeable. It was anfwered, that in the ftatute of 16. Car. 2.* 
c. 3. owner, proprietor, and occupier, are ufed promifeuoufly, 
wherein “ it is provided, that they fliall not be charged unlefs 
“ within two years after the duty accruednow if the owner 
was not chargeable, why is he mentioned there f 

As to THE SECOND POINT, they conceived that the duty being 
payable to the king, he had a remedy by diftrefs before the account 
was certified into the Exchequer ; for the return was to infomi 
the king what advantage he maketh of his revenue, and no pro- 
cefs iflued upon it; befides, the aCl vefts the duty in him irom 
Lady-day 1662; and by reafon of tliat he may diftrain. Tiie 
king hath no benefit by returning of the account, that being only 
intended to prevent his being cheated, fo that it is not to entitle 
but to inform him ; it is only to return a juft and true account; 
not but that it may be levied, and the king entitled before : and 
it is no inconvenience to the fubjeCl, if there be no fuch account 
returned; for if the officer diftrain for more hearths than in truth 
there arc, the fubjed: has a proper remedy againft him. I'hc kin|| 
fufters when returns arc not made of fuch duties as he ought to 

hart 
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Iiave for the fupport of his dignity; and becaufe he is liable to be Tii*CoM»Art 
defrauded in the managing of his duty, is it reafonable that he Ikohmongh* 
Aould lofe all ? As to what was faid of the king’s taking by'mat> ag»u^t 
ter of record; it is true, if he diveft an inheritance, as in cafe o^ Naylok 

'Vtainder, it muft be by record; but here the very duty is given 0th sat. 

to him by the a£l itfelf, which makes it a different cafe. If the _ 

king fhould be feifed in fee of a great wafte, which happens to be 
improved by his tenants, and thereby tythes become due, it may 
be as well faid, that he lhall have no tythes without record, as to 
lay heihall have no hearth-money for houfes newly erefted, whereby 
his revenue is increafed. For thefe reafons judgment was prayed 
for the defendant. 


And upon the fecond argument judgment was given accord¬ 
ingly for him, That empty houfes are fubje£l: and liable to this 
duty. 

• Aftry againfi Ballard. 

'T^ROVER AND CONVERS ION FOR THE TAKING OF COALS.- 

Upon not guilty pleaded, the jury found a fpecial verdict, 
That one R. was feifed in fee of the manor of IVeJlerly^ and 
being fo feifed did demife all the meffuages, lands, tenements, and 
hereditaments, that he had in the faid manor, for a term of years 
to N. R. in which demife there was a recital of a grant of the faid 
manor, meffuages, lands, tenements, commons, and mines^ but in 
the leafe itfelf to R. the word “ mines** was left cut. Afterwards 
the reverfion was fold to the plaintiff AJhy and his heirs by deed 
enrolled; and at the time of this demile there were certain mines 
jof coals open, and others which were not then open ; and the coals 
for which this a^ion of trover was brought, were digged by the 
leflCe in thofe mines which were not open at the time of the leafe: 
and, Whether he had power fo to do ? was the queftion. 

It was faid. That when a man is feifed of lands wherein there 
are mnes open, and others not open, and a leafe is made of thefe 
lands in which the mines are mentioned, it is no new do<Slrine to 
fay, that the clofe mines (hall not pafs. Men’s grants muft be 
taken according toufual and common intendment, ajid when words 
may be fatisfied, they (hall not be ftrained farther than they are 
generally ufed; for no violent conftrudlion flrall be m.ade to pre¬ 
judice a man’s inheritance, contrary to the plain meaning of the 
\rards. A mine is not properly fo called until it is opened, it is 
^t^Kavein of coals before; and this was the opinion of Lord 
Coke in point, in his Firji InjL 54. h. where he tells us, that if 
a man demife lands and mines, fome being opened and others not, 
the leiTee may ufe the mines opened, but hath no potver to dig 
the unopened mines. 

And of this opinion was the whole Court ; and T'wisdef, 
faid, I’hat he knew no reafon why Lord Coice’s fmglc 
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Astxt opinion fhould not be as good an authority as FitzherbeRT ill 
agaUft his Natura Breviurity or Ae Doctor and Student. 

Hallaro. 

115. Ip^ey againjl Turk. 

* r IQ4. ■) OF ERROR UPON A JUDGMENT IN AN INFERIOR 

L V'i- J VV COURT. 

On a ju'!f;incnt 

In an inferior The error afligiied was, That the mayary who was *Judge of 
court, whena the c-'/U.-f, did not receive ^cfacrament at any parifh * church fajy 
U may CL-itiTicato f/>J, fo that he was not mayor 1 and judg- 

either be pleaded ttJcnt being given againft the defendant before him, it v/as there¬ 
in aiarrwn/ in fore car am non judice, like the cafe of Hatch v. Nichols {c) i 
thecourt below, where, upon a writ of error brought upon a judgment in an in- 
or affigned for f^-riyr criirf, the error afhgncd was. That the ftile of the court 
above"*that°tiK coram J. S. fenef chalky * who was notfteward; 

mayor had not ^nd that was held to be an error in &dt. 

crament purful ^^ut on the Other fide it was infilled that this was not error, be¬ 
am to i3.C<jr. caufe the atSls of the mayor fhould not be void as to firangers, 
a. c. 1.; for, Xhe ftatute of 25. Car. 2. c. 2. for preventing of dangers which 

in^'^mad“**Hs difables the party who is not 

** ^luallfied according to the aft to hold an office, and if he execute 
the proceedings the fame afterwards, upon complaint made, and conviftion, he (hall 
were coram non forfeit five hundi'cd pounds j fo that as to himfelf, whatever he 
juJice. office is void; but it Was never the intent of the aft: 

s. c. z, Jones, to work a mifehief or wrong to ftrangers, for the law favours what 
s Lev by one in reputed authority; as if a bifhop be created, 

jg, * ' who, upon a prefentation made, admits a parfon to a benefice or 

S. 0 . 3, Salk, collates by lapfe, the former bifhop not being deprived or re- 

a+9. moved, fuch afts are good and not to be avoided. Cro. Eliz. 

s. C. 3. Keb. admitting it to be an error, it cannot now be affigned for fuch, 
606. 665. 632 . b^^caufe the parties in pleading have allowed the proceedings to be 
Cro'car. 97. record, and there is judgment againft the dcft'ndant; 

Cro. jjc. 260. but if he had been taken upon that judgment, he might have 
I. Sid. 253. brought an aftion of fi ’fe imprifonment. Oc. Jar. 359. Cro, 
». Ltv. 242. 320. 

T. Jonc, 137. 


lo. Mod. 1 7. of paiiiament which lays a tax upon all law proceedings, and makes 

J42. 166. 172. them void if the king’s duty be not paid ; and it was adjudged^ 

> 43 * tiiat if the ducy was not paid, but admitted in pleading, you mall 

i». Mori. 105. afterwards a’led '^e what before v/as admitted, viz. That the 
650, o 

Icra. S73. 1055. Ld. Ray. 390. 3. Bac. Abr. 727. See Cook v, Jones, Cowp. 728. 

(«) As diredIrO by 13. C.rr. 2. ft. z. (b) As diredled by 25, Car, z, 
Ic. I. f. 10. 12. 5, Gin, i.c. 6. c. z. 

J. Blsic’:, Ucp. 229 Burr. Rep. 1013. (^) *• Roll. Abr. 761. 

Cowp. 5S^* b.uwk. ft. C. 


duty 
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duty was not paid. Upon a writ of error in parliament it canf 
not be afligned for error, that the Chief Juftice of the king’s 
bench had not taken this oath; the liime might be alfo of a writ 
of error in the exchequer chamber 5 for an error in fa^ cannot 
be there ailigned. 

But at laft the judgment was reverfed (a). 


(«) The other Judges being of opi¬ 
nion, First, That, by not taking the 
oaths, the office, and all adls done by co- 
lovir of the office, was void by the 15. 
Car. 2. c. 2. Secondly, That the 
error was well affigned j for although it 
cannot be alledged that he was not 
Jtidge, yet it may be alledged that he 
was not mayor ; for that without ad¬ 
mitting fuch an allegation the ftatute 
would be ufelefs. See S. C. T. Jones, 
81.; and on the authority of this de¬ 
termination the fame point was ad¬ 
judged In Hilary Term, 31. & 3a. Car. 2. 
T. Jones, 137. But it is faid by jVfr. 
Serjeant Hawkim, that although the 
13. Car, a. c. I. makes the eleAion void, 
and the 25. Car. a. c. 2. dlfables the party 
to have, occupy, or enjoy their offices, 
yet it hath been ftrongly faolden, that 
the ads of one underTueb a difabllity, 


being inflated in fuch an office, and 
executing the fame without any objedion 
to his authority, may be valid as t<# 
ftrangers. i. Hawk. P, C. ch. 8. f. 3. 
And now by the ftarutc 5. Geo. i. c. 6. 

All perfons in the aAual pofleflion of 
** any office, that were required by the 
“ above ad to take the facrament, See. 

** fhall be conhrmed in their refpedive 
** offices, and none of their ads be 
** quellioned, notwithdandlng their 
omiffion to take tlie facrament as 
** aforefaid } nor fhall they be removed 
by the corporation, or otherwife pro- 
fecuted, for or by reafon of fuch omif. 

'* fion, unlefs fuch perfon be fo re- 
“ moved, or fuch profccution com- 
menced, within fix months after the 
eledion.” See alfo the cafe of Craw¬ 
ford V. Powell, 2. Burr. 1013. and Rex 
V. Monday, Cowp. 530. 


Ipslet 

againft 

Turk. 


HILARY 
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The Twenty-Eighth and Twenty-Ninth of 
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The Common Pleas. 


Sir Francis North, Knt. Chief JuJiice, 

Sir Hugh Wyndham, Knt. 

Sir Robert Atkins, Knt, fujiices. 

Sir William Scroggs, Knt, 

Sir William Jones, Knt, Attorney General, 
(S/'r Francis Winnington, Knt. Solicitor General, 


Higginfon agahiji Mai tin and Hadley. 


Cafe 116. 


IRESPASS ANO FALSE IMPRISONMENT. — The defendant Toajuflifica- 

juftincsbypi '‘cefsiifuingoutofthc courtof^f^/rtt//V/f,upon lion of trefpaft 

a judgment obtained there; and fets forth, that there was a 

there entered in a plea of trefpafs, to which the defendant 

appeared^ fuper quo tiihtcrprocel/umpnt\ that judgment was given an infe ior 

againft him, upon which he was taken and imprifoned. The court, if the 

plaintiff replies, That the caufe of action did not arife within the plaintiff reply, 

iurifdidlion of that court. The defendant rejoins, that the plain- caufc of 

r.n. . r r. r ...L _l _•. • afllOO did not 


tiff is now ejlopped to fay fo, for ihit the declaration in the in- arife within the 
ferior court againft the now plaintiff, did alledge the caufe of ac- juriidicUon the 
tion to be infra jurifdidtionem of the court, to which he pleaded, deftndantmay 
and judgment was given againft him. The plaintiff demurs. th^”"]’-| 

le^d in his declaration that it did arife within the jurifdiflion. S. C. i. Fieem. Mcor. 

^422. Latch. i.So. Cn>. Jac. 184. a.. Com. Dig. 615. i Bac. Abr. 563. ' 

Newdigate, Serjeant, took exceptions to the plea. 

First, It is faid, a plaint was entered in placito tranfgrejjionis, A juft^ficaiion 
but it is not faid what kind of trefpafs it was, whether a claufum “ "o- 

or o*cr trefpafs. 

need not (late ti&f IiWof treiparr. z. Lev. 81. i.Ld. Ray. 80. Cowp. t,. 

VoL, II* O Hopkins, 
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lltGGlKSOS 

agatnfi 

Maktin and 
Ha 


» A luAification 
undci piuLifs 
ot An infcmr 
CDUit, tilting 
tiiepii cLi lin s, 
w H a ti r 
ftocejfat , iX f. 

IS f th t.iu. 

An e, 10a. 

j. Lev. 

Ld Ray 8o. 

I. 'W iir 4'^’. 
a. Wtil, 3, ..nd 
Rt the c i((, of 
RoiaI inci V 
Veale, Cowjtr, 


Hopkins Serjeant^ anfwcred this exception, that the plaintiK 
there f>.ts foith, that levavit qiiandam querelam in plactto tranfgref^ 
Jio, winch was well enough. 

I'ht Court was of opinion, that there was no difEculty in 
this exception, but as to this thought the plea well enough. 

Slcondly, It is faid that the d fenJant appeared, fuper qu§ 
tohui piCi.eJJu 7 njutty th't juJaniont w s riven P r the plaintifT, 
and no mention was mJcol an^ dcchrati<^n; and the pleading 
ta‘it I pt'trfjjim i,t 111 a*. inferior touit is iKit giod. 

HorKiNs, <,9..?yM/fff,anlvvciLJ,th>t“I'74^ ? /•? '>nj}im /}<//”isthe 
flu It i an 11 «.,ttv.i V y of pi id III’, .aHh t tu n<. a. (i.jftJaLius 
II t'liiiji^ iicitv Jl lit t! I jud inent it islnic,thit in.i itojuiof 
the wJ 1.1c lecoi 1 ’ i ii be let out, but th t is norucvehaiy heie. 

T ’1 Court vi is dlo of opinion that thcic W’s no diffi¬ 
cult) 1 1 1 ns tvetptii n , nd ’s to the tut tit pto^iffita futt'* 
tl ty Jj hei I It well e louji, ..nd that theie wa, no neeeffily ot 
fcttijig f ut 11 the 1 loteeamgs heie as in a wnt of erioi. 

ri'- whert tl |Ki t li I t(,rniin»-l. 


* r 196 ] * 1 HiRDJ T, It (' J not ipp u b} vh.'t .luthority the court at 

A lufiih 11 m ffrf(f(/\visht hvvhcthc.’1, '< ?it 01 ptij ttpt ion — IiiiCouRr 
undei prickfsoi .1,0 ol opin o , *■' t s to this c\ccition th pi i was well 
need *■’ ^ b’lOUj^hof (I tr-'unk \:> anttqnus 

by whicautbo- , and th. t til couit is held jitiit dum conjuttudintm^ 

nty thccouit Which IS wtll enough, 
was held 

In in tn cf Eut 11 iPKiNs, o ’ f 1 1 ihi | it id.iigs bc good or bad, 
lalfe imp 111n- jf tne decl. ratii n li lelu < 11 , ti e phintdi eaui.ot h.ive judoment ; 
nitnt. It IS not a jj. j ^ ^ .ilLd.. ed .in impi do iinent 

antt thiu h g*'*’*^* 1 lut 1 c c J U «ii ii ipiiloiimtI t donci. he paid 5I. los, 
wntal edj,es which 1 \ ' 1 It, 11 1 r F PI ( T HON OT S,RIES laid, that tne Writ, 

an impiifuii. ufed alva}sto n ili i n wj/ i, tjt 

mtnt geni ally, 

and thede lara- B it 1 HI C t) R r wcrt all of opin'on, that the count was well 
ii 9 « (tiicittobe enough, tn intic w s po .nutcr therein contained winch was not 
the wnt, the imptiloiii’v nt was th gill ot the .Tdtion, and the 
dontiy Ui. ini Jit I, lit be 11 ^ivin 111 evidence, bcc.iulc it is only 
an a’giaiaiion .1 k 1 a t nl 4UwPee of the imprifonmi nt, fo that the 
count is not hij. i, but more pa.ticulii than the wiit. 


Dougl. 4c 2, 
665. 


If thedeclara. Foi ” X HLY—Nl w DK.Ai F, Sitjianty excepted, that the juf- 
tioninan mfe- ttfiLution wis ill, becaide the inliiioi couit had no juiifdi£tion, and 

that ihecloie of ^ for tile plaintiff in his 

aflion arofe*^” icplicaticii faith, th .t tne tr fpafs foi which the recovery was had 
wtbwthejunf in tne CO ih of ff'm ijuky was done at a place out ot the jurifdtc- 
dtaten, and a tion t>f tlie court, w Inch the defendant hath admitted by relying on 

tlic defendaA on an adlion of tiefpafs ar^inR the phintifT and the officer of the court for arrefting 
Under its procefs cannot reply t 1 luRitication, that the caufe of adtion did not arife within tht 
junfdidhoii.—Ante, ag. 1. Vcni. 369. Lutw. 935.156s. 2. Roll. Rep. 109. 3. Lev. 243. 

T. Jones, 214 Stta. 9,13. Ld, Ray, 2*9. a._Wilf. 382, Cowp. 18. a. Burr. 2035. 
t« Com. Dig. 278a 

HOPJCINS2 
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IBopKINS, Serjeant, znCwcrcd, that it is too late now to quefti Hjgginsoh 
tile jurifdiftion of the inferior court, after the party hath admitted agaln^ 
it below. He ought firft to have pleaded to the jurifdi<ilion, but 
now is by his own admittance there; and, fince judg¬ 

ment is given on it, it is not now to be queftioned. But, hov/- 
ever, this being in the cafe of an officer, if it was out of the 
jurifdi( 3 :ion, he is bound to execute the procefs of the court, and 
fo this is a good excufe for him. Dyer, 6i. lO. Co. 77. 


The Court agreed, that the officer In this cafe was to be 
difeharged; for though the procefs be erroneous, he is to obey 
and not to examine. Weaver v. Clitjord, Cro. Joe. 3. (a). 


But the great doubt was, upon this fourth exception, as to 
the point of jurifdidtion ; and whether the tether defendant, who 
was the plaintiff below, ftiould be likewife difeharged. 


The Chief Justice, andWvNDHAM, Jvfilcc, as to that, 
were of opinion, That this was no good jullihcation as to the 
plaintiff below; for if the caufc of ailicn did arife without the 
jurifdidtion, of which he is bound to take notice, the proceedings 
quoad him are all coram non judice, and he cannot jultijy the 
ferving of any procefs ; fo that if the trcfpafs v/as done (>ut of the 
jurifdidlion of the court, the defendant below may biing an ac¬ 
tion againft the plaintiff', and is not concluded here by tlie pro¬ 
ceedings there, but may alledge the caufe of aclion to arife out 
of the jurifdidfion ; and as to his being eftopped by admitting of 
the jurifdidfion below, that cannot be, becaufe an admittance can¬ 
not give the courtajurifdidition where it had none originally ; and fo, 
he faid, itwas rcfolved in one Squills Q'fr (h), in a fpecial verdict. 

He who fucs in an inferior ccuirt, is bound at nis peril to ial:e 
notice of the bounds and limits of t!i: t jui ifdicticn ; and if the 
party, after a verdic:t below, prays a jvi'iliihition, and.tiicoges that 
the court had no jurifdidtion, a prolnbl-lon ihall he graiitcd ; and 
it is no eftopptl that he did not take adv; nt.’?;c of it before, i. Roil. 
Mr. 545. 


[ 197 ] 

Mooi, 6ci. 
e'u). J 1C. iS’4. 
V» Iv. 4(>. 

I. itic. .Abr. 
563. 


But Atkins and Scroggs, Jii/l'ues, were ot another opinion; vent. ss. 
they agreed that if an adlion be brought in an inferior court, if it Lm. 11567. 
be not faid to be infra jurijdiirlionem curuv, they v/ould never pre- ')• 9 ^* 

fume it to be fo, but rather to be without, if not ailedged to be 
within the jurifdi<Sion(cj, and here in the plea it is not the-wnar all; 
fo that as the cafe ffands upon the plea, the proceedings are corani Sim. 256. 567. 
non judice, and there is no legal authoiity to warrant them, and ??<> 7'>4- 
by confequence the officer is no more to be excufed tn.m the parry, ***• 

becaufe alfo it is in the cafe of a particular jurifdislioii: and lo 
it hath been adjudged upon an efcape brought againff an officer 
of an inferior court, wherein the plaintiff' declared that he had 
brought an a£lion upon a bond againft S. in the court of Kir.g- 
Jion, and that he had judgment and execution, and the dcfend.iiit 
fuffered him to efcape; this declaration did not charge the defen- 


(«) a. Le*Dt89. 4. Leon. 78. Stra. (6) Ante, 29. 

569. ((-) See I. lerm Rep. 151. 

O 2 dant> 
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Agalnjl 

Martin and 
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Lutvv, 935. 

1 sC^- 

4lnte, 102. 


dant, bec.iufe the bond was not alledged to be made infra jurif- 
dlSiionem cttrtte ; for though fuch an a6lion is tranfitory in its na¬ 
ture, yet the proceedings in an inferior court upon it are coram 
ntyi punce^ it it do not appear to be inf a jurijditiionemy I. KolU 
AW. 8og. though in the cafe of a general juiifditlion it might be 
otherwife. But heie the rejoinder doth help the plea; for the 
plaintiff hiving rcplltd, that the trtfpafs was committed out of 
the junfdiiftion, and the defendant having rejoined, that he had 
alledged in his declaration btlow that the tiefpafs was done within 
the jurifdichon, it is now all one plea, and the plaintiff hath con- 
feffed it by his demurrer ; fo that in rtgatd it was alledged belovf 
and admitted tficre, it is a good plea both for officer and party, 
and the plamtiif c.ainot now take advantage of it, but is con¬ 
cluded by his foi.iiei admittance, and it fhall not be eiuiuired iiov?’ 
whcthei true or fallt ( <t), 


[ ToS 3 
Cafe 117. 


(rt) I'IS ft 1, 3. C. 1 trcdti 322. 
th« ms C uuT, m 'liinty 'li.im 
16’•’i five )u ir,rnfciii witlujut qucftion 
ill taveui of MitUn the otficu ; but as 
to }1 tdhy, who was phin'ill in the. m- 
f nor tiiitt, itul'I )(.iir w is givtn by 
Noutii U> f fti’ie, \\ 1 NDHArr and 
AlKI^«, 7 ti r, c iinrt hull, for 
a't' hik'i the c lh< ti t n) * not t^kt nonce 
fir ten p rillelfcd m t e dw 'irdton to 
b" within th iiinldi^ii in i the court) 
tint It wii without, >tt the tiiain ft 
himfflt fit II be boui 1 i i ttk n 'i cc ot 
It, an 1 iliou,,Ii t'l^ fl ‘ 11 nt d d not 
take advantjy oi it Uic yet he Q. ill 


not be fftofptd to do it here, by admit- 
t ni; a iiiiici in ininleiioi coiiit in a 
ciurethal tiiey hid not jurifdidfion of. 
—ButScHorci, jujl.ee, conna, becaufc 
tlieie was a ind'intnt ni being ; and fo 
li n , IS th t coniinued in loice, it fhould 
p'oiLi'i tluifu viloa£fed undo it till it 
»a, leveiitd by wiit ol trior.-—And 
tins opinion o*'Si Hor'-.,f.. ms confirmed 
b\ t ic cpmuin of tin Court in the cafe 
ol F'w liiid V. Vcale, Ihlaty Term 
14 ( 7 i.i 3. Cowp, 20. See Squib 
V finlt, mte,' 2). Trevor v. Wall, 
I. li'Ti R.i.p. iqi. Cooper w. Bool, 
1. 1 cl 111 Rep. 535. 


Jo ics’s Calc 


The court of 
conimon pLas 
miv, by the 
common hw, 
grnit 1 A Las 
f I h.i 10 bill a 
p*'f 11 comitiit- 
ted for d ir.tj~ 
diK It or. 


JT V IS mo’' '-d <i>. a b'hras c^ypiis ft r one who was com- 

■“ nutted to 7 '/i P 7 v by wurapt fiom a juftice of peace, for 
rcfufiiig to difeox' i vfio CMt'tilled h'ln with the keeping of the 
keys of a convcimcl , and ici that he had been infliumental to 
the efc.’pt of the picarhtr. tie w.p aJkcd by the juitice to give 
fecuiity for his good behavioi i, whic,h hjc’llo refuled, and there¬ 
upon was commit cd. 


T. Mod. 233. 
l*ofi. % (,. 

4. init. , r^. 

fit 3. 

Vaugh. 137. 

X. And. 

X. Barnes, 19. 
178. 300. 

]. Leon. tS. 

X. Jones, 13. 
Carur, azi. 

3. Bac. Abr. 

Rep. 711 
t, Wiif, i;2l 


T'h. Cjiiff T srict dc up red that a ha} eas corpus covAA not 
be gianted 111 th. c ii , b oaiile it wis in a criminal cauf^ of 
v\h vli the court ot eonaii'n ph, s hatli no juiiidulioii, and that 
fectne’ to be the opinion rf ii.y Lo/d Coic, 2. lajt. 55. where he 
faith. It he for any officer or piivilegcd perfon of the couit. 
Thvic aie tnree foi*^s of hahun corptn in this couit. One is ad 
j'cjf'OHucr'di lily wh.ch is for tht plaintnf, who is a fiiitoi here againfl; 
any m.iU "i juifoii, who is to be biought thereupon to the bar, and 
rvniand. d if he cannot give furetics. thcie is another habeas 
cm pus fot the defendant ad faciendum et recipiendum ; as to thisy 
tile fime jiiiifdidlion is here as in the court of king’s bench } if a 
pction bti near ih<t. town, by (lie couifc of the egurt^ he may be 

broiight 
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1)rought hither to be charged (a), and then the habeas corpus is re-. Jokts** 

turnable immediathy but if he be remote, it muft then be return- Ca^*. 

able in the court at a certain day: thefe aie the habeas corpus*s 
which concern the jurifdieSlion of this court, and are incident 
thereunto. Thcie is another which concerns privilege, when 
the paity comes and fubieils himfelf to the Court to be either 
bailed or difeharged, as the crime is for winch he ftands charged; 
and if he be privileged, this court may examine the cafe and do 
him right j if a private man be committed for a criminal caufe, we 
can examine the matter and fend him back again. Before King 
James* s no habeas corpus but recited a privilege, 

as in the cafe of privilege for an attorney ; fo that if this coutt 
cannot remedy what the party complains, it is in vain for the fub- 
jeft to be put to the trouble when he muft be font back again; 
neither can there be any failure of juftice, becaufe he may apply 
himfelf to a piopci court. 

And of the fame opinion were Wyndham and Scroggs. 

* But Atkins, was of another opinion; for he could fee * [ igp J 

no reafon why theic fl^ould not be a ri'ilit to come to tins couit as 
v/ell as to the king’s bench ; and that Vaughan, Chief JuJliiey 
and Wylde and Archer, JuJiutSy were of opinion, that this 
court may giant a habeas corpus inothci cafesbefides thofe of pri¬ 
vilege [b). 

Afterwards the ptifoner was brought to the court upon this 
habeas corpus, but was remanded, becaufe this coui t would not «n uT” 
take furcties for his good behaviour. furrtijrfor p ^ 

The CHtFF Justice faid, tliat when he was not on the bench ’ 

he would take furcties as a juftice of peace: and Monday, late *' 
fJccondary, informed him that Wylde, JuJiue, when he fat in 
this court, did once take fuch furcties as a juftice of peace. 


(«) Stiles Praft. Reg. 330. i. Mod. 

3. Bdc. Abr. 2, i, SilL. 351. 
«. Stra. 936. a. Buir. 1049. Ticid's 
Practice, 170, 

(ii) By j6. Oar, i. c. 10. if any per- 
fon fliall be committed by the privy 
council, he may apply to tli: king’, bench 
or roMiwM fhatt vciio fhill giant him a 
hahtai torfui \ and by 31, Cat. z. c. z. 
any of the faid courts in Term-ume, aod 


any Judge of the faid courts, or Baron of 
the exchequer in the vacation,may award 
a habeat torput for any pt tfener whatf»~ 
ever. And it is decided, that the court 
of common pUut may, by the common 
law, giant a hubeai cot put in all cafes of 
KSi/i/ewfaeor.— Wood’s Cafe, 3. Wilf, 
17Z. S, C. 2, BI. Rep 745 Secalfo 
z. Hawk. P. C'. ch. 15. f. 81. & 8a> 
Wilkes’s Cafe, z. Wilf. 151. 


Anonymous. Cafe xi8. 

TT was the opinion of North, Chief Jufitce, that in a replevin 
* both parties are a£iors j for the one lues for damages^ and the 
#ther to have the cattle. 
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Id utrtKvid, And there the place is material; for if the plaintiff alledgC dwj 
Jf th” t^kinv: i-x taking- at />". and they were taken at B. the defendant may plead 

yirwrt, but then he can have no return; for if he 
J..!h would have a rttorm hahcn.lo^ he muft deny the takins; where the 

^c. but tiien plai/;t!ii mth Uid it, ana allcdge another place in his avowry. 

he thall have in »tvu(» — i. kro. tint. Is. Lut.113]. *. Wilf, 354. 5.Coin.Dig. “Pleader” 

-Hi. K. li.) 3. rerm Jlcp. 349. 


Cafe 119. 

The Cnurt will 
jrant a new /■ lat 
jftheJufl>;ewlio 
tiled thecaiifcisi 
dilTitistied wicl 
the verdiA. 

S. C. 3. Salk. 
65. 

Abr. Eq. 377. 
2. Vein. 75, 
240. 378. 419. 

4 r. 533- 

I. flame', 316. 

J. C. 

a. B 352. 

3^7- 4-3'J- 
1. Peer. VVms. 

2 iz- 

* L 200 1 


Sir Oiliorn Rinds agahijl Tripp. 

'T'HE PLAINTIFF was a tohaccmiji^ and lived near Guildhall^ 
Lond'iU. He married tlie dau;;iiccr of the defendant, who was 
an aldermrin in //«//, and nad four hund.ed pounds portion with’ 
her. After the marriage the defendant f,,okc merrily before three 
wirnefl'e;'., 'I'hat if his f,.i-in-law would procure himfelf to be 
“ kui^Lttd^ fo th..i Iiis d.L i_lu.r might be a lady^ he would then 
“ give him two ihouhiiid pouiids more, and wouhi pay one thoufand 
“ pound', part thereof, piefentlv upon fuch knighthood, and the 
“ otJier one thoufand priunds within a year after” (it being in¬ 
tended when the plaintiff iliould by his trade get an ellate fuf- 
ficient to qualify iiiin for tiic dignity of a knight). 

'J'he fm-iii-]av', without acquainting the defendant, did about 
nine inont.is afterward", procure hiiiilelf to be knighted, and 
biou .nt .m for tlie two thoufand jiound., vvhicii was tried 

ii.ioie 'itni, U'.if'J //e.'; at G’n ' ' and the jury gave 

fill eii 


2. Peer, Wins. 
564. 

Stia. 113. 584. 
691 904, 1051. 
11C5. 1142. 
Annjilyh Rep 
33 - 

An.t''. 260. 

1. V.'ilf. 2 2, 


i\iA*i N Aiit), /, nowmovid for a new trials upon the 

alh'hnlt f.f the d i..n.lant th.at he h.’(! found out mateiial w'ilncffes 
hucv.-tliC ti i.d, and that fueh witiudles as he had ready at the 
tiial coiilJ not get i/.io ci'ur;, b'-caufc of the great tumult 
and diloriL-r tiicre with a multi'u.le td' pnijile, by leafon whereof 
his tr uidv! c'luld not be in aid hom the node, and when they of- 
iere*! to fpeak weie .is often hdlt J. 


320. 

3. VVilf. 3S. 

3 Bun. » 3 o 6 
5. Co-n. Dig. 
“ P eadei ” 
(R. 17-). 
Cowp. 601, 


The CmiF Justice th •;.giit it vv,".,; a h.ard verdicl, for h® 
w'as nc/t tle?rlv i..tisrisd that tiic agreement was uood, it being 
only for words vvliicn were fpot.en by the old man wiien he had 
but a weak memory. 

And thereupon a new trial was granted, becaufe the Chief 
Jufliee thought it was Hi li> to be. 


Cafe 120. 


BcirKct agaiaft Tiafleet. 


UPON A roND with a condition ro make an affiirance of 
iiiuity of twenty p' unds a vear to tde plaii ti.f, within 
• after the death t f Mary Eajjcit-, and if he refufe when 

fix months aticr thv deah (,f A. and ii he icf'ifs ot. rctjiicit to p.ty 300I. :'nd if hf Ltil in payment 

thereof the bi'fd to be I'lnriad, ilie ritf(.'na.,iu ui,iy pl-ad »>> ^>ant ttr.iLr'd witlun ihe fix months ; 
for the plaintiff, by not making ihc re.iucll in litre', h ith difthaiged one pan of the condition, and thn 

law will difiharge the di'i-ndant fto.n .Ik oti er S. C. i. Mod 164.. S, C. i. Freetn 223 . 

Ante^yj, PoA. 3^. i. Roll. Abi. 447. 4155. Popli. 98. GokKb. 142. Cio. Eliz. 396. 539. 
T. Jones. 95. 3.Cey. 137. Moon 654. i.Sunvi. 987. Giib. Fq. Rt]i. 250. Abr. Eq. 107, 
*0. Mod. 473. 26S. tip. I j. Mid. 48. 12. ^/o.l. 413. 45-, 462. 503. a. Vem. 344. 721. 

Piec. t.h. 462. a. Pstr. Wnis. 1617). 3. P-ir. VVms. 189. Stia. 459 535. 569. 71a. 

Ld. Ray. 750 911, 2, Com Dig. “Condition’’ (fC. 2.). 3, Com. Dig. “ Elcdlion” (A.), 

Bac. Ahr. 432. 3. Bac. Abr. 708. i. Term Rep. 645. 

l^equcftedf 


To debt on a T’^ T .BT 
bond crni'ition- 

. 4 < ii ul 

cd to eianr jin r .1 

annuity within m' lUii 



Hilary Term, 28, & 29. Car. 2. In C. B. 

Wfjuefted by the phiinti/T, tlien to [lay three hundred pounds; and 
if he fail in payment thereof, the bond to be fon'eited. T he de¬ 
fendant pleads [that the plaintlfi' Lad not Lcndeicd a-'V grant of 
annuity withi'i the hx months auer the d.aih t-f fiiary lialjM* 
'I he piaiptiil’ rcnli s”!, tliat all l!ie fix months lu was a prifoiier at 
Morocco in liarhury^ and that after his r-tern h' retiiicilcd tlie 
defendant. To this leplicati a; the diic i,. Jetruircu. 


nFORCli S'rRooj;, Serjeant^ m lintaincd the demurrer. The 
qindli<,n teas, V» ''ether tlje plaintiil, by negk£linc to tei'd-r a 
grant cf tiie ant uhy to tl^e defeiul.int, hath not (lirpenfcd witif the 
W’''iole c^'iidition ? And he held that it was difpenfecl withal, and 
tliat, no requctl being made, the bond could not be fued at the 
common law; :v'id therefore the rcplic.uiop was ill. It is not fo 
much a disjicnSllvc condition to do one thinrr or anotlicr, but the 


lalt cUiufe is a penalty to enforce the nitl; fur feeing the annuity 
is to be but twenty pounds a year for a life, and yet that thiee 
hundred pounds is to be paid in a fe iL>at be not granted, this proves 
it to be only a pen;ilty, becanfe annuii'es at th'* higbefi: value are 
but at cifil't years purebafe, wberea'- chis is nftecn years purebafe, 
fothat the three hundred pounds could never l)e intended as a * rc- 


coinpence for the annuity; neither cc.ulJ the delenciant pofllbly 
fave the condition, bccaufe the fame time is limited both for the 


payment of the three hundred pounds and granting of the annuity, 
viz. within fix months; and the plaintifr hath to the utniofi: time to 
requefi the exectuing the grant, and therefore the other cannot pay 
the money before (a). But taking the cafe to be that this is a dif- 
yun£tive condition \ yet fince conditi(>ns are rlvv.ivs made in favour 
of the obligor, the power of cledion, even in fuch cr Jes, is left 
wholly in him {b) \ but according to fuch conitrucliops as would 
be made for the plaintiff, the clcdlii-n is gone from the defendant, 
and left in the obligee; for if he do net roquei'i: tiie annuiry, then 
the three hundred pounds is to lx,* paid, and tin's is direoily againft 
the rules of disjuiiftlve conditions. I'he c. i'e of Greeninghum 
V. Ewre ('r) is exprefs in point, where tlie co'xlition of a bond 
was, that if the obhgor d .Tivered to the plaintiff three bonds by 
fuch a day, or gave him fucli a releafe of th.em as the pb.intiff*s 
counfel lliould advife, before the ihid day, that then, &c. ; the 
defendant pleads nothing as to the (’cLvciy of the bond;, but faith, 
that the plaintiff’s counicl adv ifeJ no rtdea.fe : and upon a demurrer 
this was adjudged for the defendant; bccaufe in all <;bligalions 
with a penalty the election is always in the obligor; and thic 
being a disjunctive condition, each part is likcwife in his clo-ition ; 
for it the obligee flicukl not tender the rcleafe, the other is not 
bound to deliver the bonds; and if he ll'ould tender it, then the 
obligor may either deliver the bonds oroocuLc the releafe, which 
he pleafes, 4. Hen. 7. pi. 4. If? man enter into bond, with con¬ 
dition to marry Jane by fuch a day, and the obligee marry her 
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Moor, £45. 


f, Roll.Abr 
4^51. lit. l» 
placito 6. 


I. Com. Pig. 
4Sf. 


Hilary Term, 28. & 29. Car. 2* . In C* B4 

before the day, the condition is faved (a) j but it is otherwife if 
a ftrangcr had married her before that day: the aft of God and 
the aft of the obligee, in many cafes, difpenle with conditions. 
As 5- 21. b. where a parfon was bound in a bond conditioned 

to refign his church to A. in coir'ideration of a certain penfion 
agreed on, and the parfon refufed ; the Court was of opinion, that 
he need not refign till he was fure of his penfion by deed, which 
they held ought to be lirft tendered to him. So a man covenants 
to grant fuch an efiatc to his v/ife, or to leave her worth fo much 
money if Ihe furvive him ; if file die before him the condition is 
not broken, though he did not make fuch grant. In the cafe of 
Warren v. White (b)., lately adjudged in the king’s bench, 
where Warren was indebted to IVarncr^^ and JVhtte became 
bound with him to pay the rno iey before the 25th day of Decem¬ 
ber then next following, * but if he did not pay it, that then 
Warren Ihould appear the n -xt Hilary Term following to War¬ 
ner's action I Van di«-s after the 25rh of December^ but before 
the Term ; and it was held thatths bond was not forfeited, becaufe 
the obl'gor had eleftion to do cither the one or the other, and the 
pel fji'mancc of thf' one becoming impo'Tible by the aft of God, 
the obligation w.is fived. If the cafe of Alo'jr v. M'lorcomb^ Cro. 
Jil'z. 86.|. llioiiiJ be fibjeftod, where the cojidition of the bond 
was, that the defer.dai.t (hould deliver to the plaintiff a fhip before 
fiii'h aFeaft, or indefndr tiicTeofpay, at the fame Feafi, fuch afum 
as a th.ird pefon th-.-em p.;‘’-;"''i fhould adjudge, which thiid perfon 
appointed no fum to b*. paid, and yet there it was adjudged for the 
piaintiiT, thai it did not difpciiie with the wliole condition 1 he agreed 
this cafe to be law, becanfc there the valuation and worth of 
t!ie Hiip and the money to be paid was by the appointment of a 
IFangcr, and the condition briiig f'r tlie benefit of the defendant, 
he is to procuic the ftianger to m.ike an appointment what fum 
fiiould be paid, or to deli’.er the goods, otherwife; the bond is for- 
fcite<i, and he liath evprcfsly agreed »o do the one or the other. 
But thin is not like the cafe at the bar, wiiere it is not a ftranger, 
but the obbgce liimfelf that mull procure tlie conveyance j for 
it is to be advifed by his counfcl, and to be done at his cofts; and 
therefore in Lamb’s Cafe (c) it was held, that if a man be bound 
to give fuch a ixlcaff before fuch a day as the Judge of the admi- 
raltv fball direft, it i.s no plea to fay that lie appointed none ; 
for the Judge bei.ag a ffranger to the condition, the d-fendant 
is to apply himfelf to him, having undertak'. n to perform it at his 
puii; which is the f.ime refolution with Cafe in Croke, 

So iIiaL he took it for a rule in all cafes, that v/herc the adt of God 
or of the obiigee ilifcharges the obligor from one part of a 
disjunftive obligation, the l.iw difeharges him of the other ; and 
therefoic prayed judgment for the defendant. Dycr<^ 361. 

Pkmbertojj, Serjeant^ contra. It appears that one thing or the 
Mother was to be done in this cafe j for if the plaintiff demanded 

(a) I. Roll. Abr. 4^5, (') 5. Co. 23. 

(i; I. Roll. Abr. 4^1. 

?nd 



; Hilary Term, 28. & 29. Car. 2. In C. B. 

|Utd tendered an annuity, the defendant was to feal it; and if 
. lie did not tender it, then likewife the defendant was to do fome- 
thing, viz, to pay three hundred pounds ; fo that the plaintiff 
was either to have the annuity or the money, He agreed, that 
where the obligor hath the eleition, in fuch cafe if the obligee 
lhall wilfully determine it, the bond is thereby difcharged, 
* But if a ftrangcr take away the eledlion it is no aifcharge ; for 
in fuch cafe the other part is to be performed. In this cafe the 
plaintiff hath done no wilful aft to determine the defendant’s 
eleftion; but all which is pretended is, that he hath not done 
fomething neceffary to be performed, which is, that he hath no^ 
made a rcqueft. But by his omifHon thereof the defendant's 
eleftion is not taken away; for though no rcqueft Was made 
within the fix months, yet the defendant might have prepared a 
grant of the annuity himfelf, and have offered it to the plaintiff 
within the fix months, upon the laft part of the day; and if he had 
thus fet forth his cafe, and allcdged that the plaintiff made no 
requeft, nor tendered him a grant of the annuity to feal, this had 
been a good performance of tlie condition, for he had done that 
which was the fubftance ; which though it was to be done at the 
plaintiff’s charge, yet the defendant might have brought an aftion 
for fo much money by him paid to the ufe of the other j and the 
cafes put in the principal cafe in Aioor^ 645. are exprefsly for 
the plaintiff in this cafe, where the judgment was, that if there 
be a ftatuie with a defeafance to make fuch conveyance as the 
counfcl of the conufee fliall direft, the cognifor muft prepare the 
conveyance, if the other do not; and there is a cafe put where a 
thing was to be done at the cofts of the plaintiff, yet the defendant 
did it at his own charge, which he recovered of the other. 

North, Chief Jiijiicc^ and the whole Court were of 
©pinion that the plea was good, becaufe the defendant had the be¬ 
nefit of eleftion, and the plaintiff, ngt making the requeft within 
the fix months, had difpenfed with one part of the condition, and 
the law hath difchargeil the defendant of the other part: and they 
relied upon the cafe of Greemngham v. Etvre, which they held to 
be good law, and an authority exprefs in the very point. In this 
cafe the obligee was to do the firft aft, viz. to make the requeft. 
Where tlie condition is finglc, concilium non deilit advifamentum is 
a good plea to difeharge the defendant: fo here the condition is 
but fingle as to the defendant; for though it be disjunftive, yet 
the plaintiff hath taken away the benefit of eleftion from the ob¬ 
ligor of doing the one, and therefore he fhall be excufed from do¬ 
ing the other. The pleading, as alledgcd by the counfel of the 
plaintiff, would not have been a good performance of the condi¬ 
tion ; for if one be bound to convey as the counfel of the other 
lhall * advife, and he makes tlie conveyance himfelf, this is not 
fuch a deed as was intended by the parties, and fo no performance 
of the condition. But however the defendant need not plead it, 
for he is not bound fo to do. Here if the plaintiff had requefted 
fealing of fuch a grant of an annuity, even the defendant had 
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Basset liberty either to execute it or to pay the three hundred pounds} ani 
where the election is on the obligor’s part, neither the adt or neg* 
Baskxt. obligee lhall take it away from him i for it would be 

unreafonable that the obhgceiliouidhave his choice either to ac¬ 
cept of tl)e annuiry or the three hundred poUi-ds, when it is 
kiiow'n rule, I'hat till conditions, where there is a petmity in the 
bond, are niaiie in favour and for tlie benefit of the c,bligor ; and 
the three huiuli^d pounds in this cafe to be paid upon the re- 
fufai of the deiVnu.ut to make fuch g"ant, is in the n.iliue of a 
penalty to enfoice him to do it. I'hc principal cak in jvloor^ ^45* 
was agreed to be lav/ ; but the rule theie put was cco.ied, as not 
adequate to the prefent c..fe, which was, 'I he.t il hy the adl of 
God or of the party, or through default of a firar.gcr, it become 
impofiible for the olJigor to do one thing in a (aijiin/iivc cendi- 
. ilon, he is, nolv.iihfi.iPixiir.g, bound to do the cth.^r. 'I bis is true 
only as to the ialt cai'e, bat not to the two nt'ft ; viJ foi an aulho- 
rity Lc/r'.'irrs Ciji- (a) \Vii 6 full i i point, which is, t'latwhczi 
a condition Cl mfifts of two parts in the ud-juneuve, .'.n’bciii are 
poll.hie at tile time of the bond made, c.nd ultetwards one be- 
cfiucs inipollible by the act of G<^d or of the paity, the obligor i$ 
not bound ro pertcrm the otliei part. 

And judgment was given for the defendant. 

(<i) 5. Co. ai. 


Smith (igaivji Tracy. 

■pROHIBITION.—The cafe was, A man dies intefrate, having 
^ three brothers of the whole blood, and a brother and filter 
of the half blood. 

The queftion wa.s. Whether they fliall be admitted to a diftri* 
bution in an equal degree ? 

Mr. Holt argued, that they were all in <pquali gradv^ becaufc 
before the adl of diltribution the ordinary had power to compel 
the adminiftrator to give and allot filial portions to the children of 
the deccafed out of his eftatc. And by tlie civil law fuch pro- 
vifion is made for the children of the inteftate that the goods which 


Cafe 121. 

Diftrihution 
fhall be equally 
made amongfl 
the children of 
$ht whoU and 
half blood, 

S. C. I. Mod. 

*09. 

S. C. 2 Jones, 

93. 

S. C. I. Vent. 

307. 316. 323 

* [[ 205 J either the father or mother brought to each other at * the marriage, 
S.C. i.Eq. Ab. lhall not remain to the furvivor, but the ufe and occupation of 
* 4 - 9 . them only during life ; for the property did belong to the children. 

S. C. 2. Lev. 

* 73 - 

S. C. 2. Vent. 

1 > 7 - 

S. C. 3 Keb. 

601.620. 669. 

730. 776. 806. 831. 

X 06 . 


By the ftatute of 21. Hen. 8. c. 5. the ordinary is to grant admi- 
niftration to the widow of the inteftate, or to the next of his kin, 
or to both, as by his diferetion he (hall think good; and in cafe 
where divers perfons claim the adminiftration as next of kin which 


S. C. I. Freem, 288. 294. i. Vern.403. 437. Carth. 51. 2. Vern. 5c. 

126. 286. lo. Mod. 442. Gilb. £q. Rep. }89. 12. Mod. 

Free. Chan. 21. 28. 54. 169. 401. 527. S93» Cafes Temp. 
Wms. 25. 41. 48. 50. 53. 594. 2. Peer, Wms. 344. 356. 358, 

440. 3. Peer. Wms. 40. 50. 102. 125. 194, Stra. 455. 865.7x0. 820.935. 947. L 4 . JUy. 8.^ 
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. 251. 276.351. I. Peer. W 



. Of 

, Hilary Term, 28. & 29. Car. 2. In C. B. 

Ik in equal degree, the ordinary may commit adminiftration to 
which he pldad th; and his power was not abridged, but rather re¬ 
vived by this late aft 22. & 23. Qir. 2. c. lO. by which it is 
enafted, th..t juft and equal diftribution fliall be made amongft 
wife and children, or next of kin in equal degree, or legally re- 
“ prtfeiuir.g their ftockr- pro fio cuique jure j” and the children 
of the half blood do, in the civil law, legally reprefent the father, 
and to fome puqioA s arc t-ftc med before the uncles of the whole 
blood. It is no objcdiicn to fay, that becaufe the law rejefts the 
half blood as to inheiitantes, therefore it will do the fame as to 
perfonal (ftat< s, becaufe ftich elbites are not to be determined by 
the cormi'in but by the can-n nr civil law ; and if fo, the half 
blood ftiall cor! c in for diftilbution, for this aft: of parliament 
confirms that law. 


Winnimgton, ScUciior General^ contra. He agreed that 
before this aft the h:,irblovKl was to have equal fhare of the in- 
teftati’s eft^tc; but ih it now fhc ordinary w'as compelled to make 
fuch diiliibution, and n, fuch pejfons, as by the aft is direfted; for 
he had not i\n orifnnal power to grant adminiftration in any cafe 
that did beicng 10 the tcrnpoial courts, but it was given to him 
by the indulgence of princes, not qmtenus a fpiritual perfon, 
llenfioe's g. Co. 133. Sid. 370* And if he had not 

power in rny cafe, he couhl net grant to whom he pleafed. But 
admitting he coiiUl, his power is now abridged by this ftatute, and 
he cannot grant buf to the wife and children or next of kin in 
equal degree or Ug dy reprefenting their ftocks. Now fuch legal 
reprefentation muft be according to the rules of the common and 
not of the civil law ; for if there be two lawful brothers and a 
baftard eigne.^ and <i qii ftion fiiould arife concerning the diftribu¬ 
tion of an inteltatc’s db.tc, the fcbfequcnt marriage according to 
the law in the fpiritual court w'^ouid make the latter legitimate, and 
if fo a legal rcprefcnlati ve amongft them j but this Court will never 
allow him fo to be. 


* But THE Court were all of opinion, that in refpeft of the 
father the half blood is as near as thoie of the whole, and therefore 
they arc all alike, and ftiall have an equal diftribution; and that 
fuch conftruftion fliould be nu 'e of the ftatute as would be moft 
agreeable to the will of the dtj<l perfon, if he had devifed his ef- 
tate by will; and it was not tvT be imagined, if fuch will had been 
made, but fomething would have been given to the children of the 
half blood. 


And thereupon a (onfidtation wafe granted {a). 


(a) In the cafe of Eail WinchelC;a v. 
Norchff, Trinity Term, 2. Jac. a. 
1. Vern. 403. thecouit of chancery was 
of opinion, that where there is a brother 
of the whole blood to the inicflate, and a 
filler of the half blood, the filler fhould 
have but half a (hare. Hut fince the 
ve deeifion of Smith v. Tracy, and 


the cafe of Stapleton v. Sherrard, the 
Cendant praflice of the Court has been 
othcrwifo ; and it has been fince fettled 
in the cafe of Crooke v. Watts, upon 
appeal to the honfe of lords, that the 
half blood Ihould have a whole lhare 
equal with thnfe of the whole blood, 
f. Vera. 404. 437. 
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EASTER TERM, 

The Twenty-Ninth of Charles the Secondj^ 

I N 

The Common Pleas. 

Sir Franciis North, Knt. Chief JuJlice* 

Sir Hugh Wyndham, Knt, 

Sir Robert Atkins, Knt, 

Sir William Scroggs, Knt, 

Sir William Jones, Knt, Attorney General, 

Sir Francis Winnington, Knt, Solicitor General, 



Anonymous. 


Cafe 122. 


F aux judgment.— turner, Serjeam^ took this ex- judgment given 
ception, That the plaintifF in the court below had declared 
ad damnum twenty pounds, whereas it notbeinc a court of 
record, and being y/n^ brevi^ the court could not hold plea or any j„ty jhiuingi 
fum above forty millings.—And for this caufe the judgment was fhailbereverfed. 

reverfed. ». ind. 312. 

4. Inft. 266. I. Vent. 65. 73. Palm. 564. 


* Southcot againft Stowel. 

Hilary Term, 25. iif 26. Car. a. Roll 1303. 
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Cafe 123. 


OPECIAL VERDICT IN EJECTMENT.— The Cafe waS, Thomas a. having tw* 
^ Southcot having ifllic two fons, Sir Popham and Wiliiamy and fona, B. and C. 

being feifed in fee of a farm called Indyo (the lands now in quef- being feifed 

of lands in fee, 

COVENANTS, in confideration of marriage, to /land fei/d to the ufe of and the heirs male of his 
body ; and lor want of fucli iffue to his own heirs male, with remainder to his own right heirs in 
fee. B. hath iffue one fon D. and live daughters, and dies in the life-tiroe of hjs father. The eftaw 
in tail on the death of j 1 . vefts in D. by purchafe, and on the death of D. without iffue goes by 
difeent to his uncle C. ptr formam doni, as heir male of .li.—S. C. 1. Mod. 226. 237, 
S. C. 3. Keb. 704. S. C. 1. Freem. a 16. 225. Ante, 16. Vaugh, 49. Free. Chan. 54. 342. 
43^- 33^* 44‘** 46** Hob. 30. i. Mod. 159. 8. Mod. 23. 9. Mod. 16a. 170. i7fi, 

10. Mod.4i6.4ir«4H-43<'- 96- **9- 181. aio. 12. Mod. 32. 38. *oi, 

f6o. Gilb.Eq.Rep. 20. i. Vern. 22. 40. 141. 198. 415. 2. Vern. 60. 449. 1:46. 572. 723. 
I. Peer. Wms. 54. 59, 17J. 333. 47*. 622. 754. 2. Peer. Wms. 139. 3. Peer. Wms. 259. 

Pjt*g. SOI. Cafes Temp. Talb. 17. 22. 25. Stra. 17. 35. 584. 729.802. 849. 934. 1125. 
Ld. Ray. 160. 290. 779. 799. 876, 781. 855. 3. Com. Dig. 58. 4. Bac, Abr, 311, 312. 
it B«e. Abr. 367. Dougt, 501, Fearn. Con. Rem. 53. 109. 
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tion), did upon the marriage of his eldeft fon Sir Pophamy coVd« 
nant to ftand feifed of the faid farm to the ufe of the iaid Sir* 
Popham Southcoty and the heirs males of his body on Margaret 
his wife to be begotten j and for want of fuch iflue, to the heirs 
males of the covenantor; and for want of fuch iflue, to his own 
fight heirs for ever. Sir Popham had iflue begotten on his wife 
Margaret Edward his fon, and five daughters, and dies, Tho’- 
mas the covenantor dies. Edward dies without iflue. 

And, Whether the five daughters as heirs general of Themasy 
<w William their uncle as fpecial heir male of Ihomas per formant 
doniy (hall inherit this land ? was the queflion. 

Two objections were made againft the title of William the 
uncle. 

First, Becaufe here is noexprefs eftate to Thomas the cove¬ 
nantor ; for it is limited to his heirs males, the remainder to his 
own right heirs; fo that he having no eftate for life, the eftate 
tail could not be executed in him, and for that reafon William 
cannot take by defent. 

Secondly, He cannot take by purchafey for he is to be heir 
of Thomas and heir male j the limitation is lo; but he cannot be 
heir, for his five nieces are heirs. 

* In anfwer to which, tlicfe afleriions were laid down. 

First, That in this cafe Thomas the covenantor hath an ef¬ 
tate for life by implication, and fo the eftate tail, being executed 
in him, comes to William by defeent and not by purchafe; for 
though the covenantor had departed with his whole eftate, and li¬ 
mited no ufe to himfelf, yet he hath a rcvcrfion, bccaufc he can 
have no right heir while he is living ; and therefore the ftatute of 
27. Hen. 8. c. 10. creates an ufe in him till the future ufe cometh 
in effsy and by confequence the right heirs cannot take by pur¬ 
chafe ; for wherever the heir takes by purchafe, theanceftor muft 
depart with his whole fee, for which reafon a fee cannot be raifed 
by way of purchafe to a man’s right heirs by the name of heirs, 
either by conveyance of land, or by ufe, or devife, but it works by 
defeent (ff). And that ufes may arife by implication by covenants 
to ftand feifed, the authorities are very plentiful [b). In the cafe 
of Hodghinjon v. Wood (r) in a devife, there was the fame limi¬ 
tation as this : the cafe was, Thomas being feifed in fee had iflue 
Francis and William by feveral venters, and devifed land to 
Francis his eldeft fon for life j then to the heirs males of his body ; 
and for default of fuch iflue, to the heirs males of Williamy and 
the heirs males of their bodies for ever; and for default of fuch 
ifliie to the ufe of the right heirs of the devifor} then he made a 
leafe to William ior thirty years, to commence after his death, and 

{a) Co. Lit. 22. b. 1. Roll. R^. 239, 240. 317. 348, 

(^) Moor, 284. I. Co. 154. Lord Lane « Pannei. 

Payee's Cafe, cited in the ReAor of (c) Cro, Car. 23. 

Cheddington’s Cafe, Cro. £liz, 321. 

dies; 
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£es t William enters and furrenders this leafe to Francis^ who 
enters and makes a leafe to the defendant, and dies without iffue; 
and William enters and makes a leafe to the plaintiff: it was ad¬ 
judged for IVilliam^ becaufe he, being heir male of the body of the 
devifor, had by this limitation an eftate tail, as by purchale j and 
that the inheritance in fee fimple did not veft in Francis, 

Secondly, If Thomas the covenantor had no eftate executed 
in him, ytt WiUlom his fon in this cafe may Uilcc by way of future 
iprijiging nfc; becaufc the limitation of mi eftate upon a covenant 
to Jiand feifedy may be made to commence after the anceftor's 
death, for the whole feifin of the covenantjr is enough to fupport 
it. There is a great difference between a fcojfmcnt to u/esy and 
a covenant to jlaudjcifed ; for by the feoffment the eftate is exe¬ 
cuted prefcntly (it). So if there be a feofiraent to J. for life, re¬ 
mainder to B. in * fee; if J. refufe, B. fliall enter prcfently, be¬ 
caufe tlie feoffor parted with his whole cfuite; but if this had been 
in the cafe of a covenant tuftand feifed, if yf. had refufed, the co¬ 
venantor ftiould have enjoyed it again till after the death of J. by 
way of fpringing ufc; like the cafe of Farfons v. Willis (b)y 
where a man covenants with 7 ?. that if he doth not marry, he will 
ftand feifed to the ufe of B. and his heirs; B. dies; the covenantor 
doth not marry; the ufe arifes as well to the heir of B as to B. 
himfclf, if he had been living, and he fliall have the land in nature 
of a defeent. 


SovTHeov 

againfi 

Srowti,- 
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But if William cannot take it either by purchafeorby defeent, 
he fliall take it per formam doni as fpecial heir to Thomas : this 
cafe was compared to that in Littleton (c)\ if lands are given to 
•a man, and the heirs females of his body, if there be a fon, the 
daughter is not heir, but yet flic fhall take it; for voluntas dona- 
torisy &c. So if lands be given to a man, and the heirs males 
of his body, the youiigeft fon fhall have it after the death of theel- 
deft, leaving iffue only daughters, for thefe are defeents fecundum 
formam doni. So in this cafe the eftate tail vefted in Edwardy and 
when he died without ifl’ue, it comes to William per formam doni. 

The Cafe of Grcfwold {d) may feem to be exprefs againft this 
opinion; which was. That Grefwold was feifed in fee and made a 
grant for life, the remainder to the heirs males of his body, the 
remainder to his own right heirs; he had iffue two fons, and died ; 
the eldeft fon had iffue a daughter, and died; and. If the daughter 
or her uncle fliould have the land ? was the queftion in that cafe: 
and it was adjudged that the limitation of the remainder was void, 
becaufe Grefwold could not make his right heir a purchafor with¬ 
out departing with the whole fee, and therefore judgment was Seetbe cafe pf 
given, againft the fpecial heir in tail, for the heir general, which Brittain v. 
was the daughter. But admit tiiat cafe to be law (yet the Judges chamock, 
there differed in their arguments), it is not like this at bar; for that 


(d) I. Co. 154. ReAor of Chedding;- 
ton’s Cafe. 


(f) Lit. f. *3. 

(d) 4. & 5. PM, Sf 


Marjf Dyer, 
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Sbbthcot cafe was not upon a covenant to Jlandfeifed\ but upon it deid nrf- 
and fo a conveyance at the common law j hut for an authontj|l!) - 
• in the point, the cafe of Pybus v. Mitford was cited and relied tftii 

■ Mod.Rep. 159. which was itrin. 24. Car. 2. Ret. 703. adjudged by Hales, Chief 
a.Ventri!i,37i. Rainsford and Wyldk, jnjtices \ but JusTiCB 

Tw ISDEN was of a contrary opinion. 


' £ 210 3 Stroud, Serjeant., who argued on the other fidcy made three 
points.— First, Whether this limitation be good in its creation? 
—Secondly, If the eftate tail be well executed in Thomas the 
covenantor ?— Thirdly, If it be good and well executed, whether, 
when Edward died without ifl'uc, the whole efiate tail was not 
Ipent ? 


9. Mod. i6r> 
to. Mod. 184. 
360. 369.377. 
s. Vern. 409. 

729- 

Ld. Ray. 854. 


And as to the first point, he held that thi.s limitation to 
the hei* s males of Thomas was v.dd in the creation j becaufe a man 
cannot make himfelf or his own right laiir a purchalbr, unlefs 
he will part with the whole eftate in fee {a). If A. being feifed 
in fee make a leafe for life to B. the remainder to himfelf for years, 
this rcmaindtM' is void ; fo if it had been to himfelf for life, becaufe 
he hath an eftate in fee, and he cannot referve to himfelf a lefler 
cft.itc than he had before [h). Ifl give land to A. for life, the re¬ 
mainder to myfclf for life, the remainder in fee to B. after tho 
death of A. ; in this cafe B. (hall enter, for the remainder to mef^ 
was void [c). It is true, thefe cafes are put at the common law, 
but the ftatute of Ules makes no altt ration ; for, according to the 
rules l.iid down in ChuAleigh's C.ife [a) by my lord Chief Juftice 
ufjs are odious, and lb the l.iw will not favour them. 
Secondly, A rule at coi'.mon law fonll not be broke to veft an 
ufe, and the ufes heo; cannot Vvft w’ithout breaking of a rule in 
law. 'I'hirdly, Ufes are raifj d f > j;/i .-att;!'.', lUat he who takes 
them may net know when they veft, and for that reafon tiiey 
are not to be favoured. Fourthl\, 'I'he ftatute annexes both 
the pofleftion and the ufe together, as they Veft and divefl both 
together (c). 


As to THE SECOND POINT, the eft.ate is not executed in 
Thomas., and tliei\.forc cannot lake it by defeent. “ Heirs 

of his body” or “ heirs male'’ aie good w'ords of limitation to take 
purchafe from a ftranger, but not ftoman ar.ccftor, for there he 
fhall take by difcent; and for this there is an authority, Co. Lit. 
26. b. John had ift’uc by his wife Roberga.^ Robert and Maud i 
John dies ; Michael gave lands to Roherga., and to the heirs of 
£211! ^cr hufband on her body begotten j * Roherga in this cafe had but 
■* an eftate for lif •; for the fee tail veiled in Rclerti and when he died 
without iflue his fifter Maud w'as tenant in tail per form m donii 
and in a formedon ftie countedas heir to Robert., which fhe was not, 
neither was fhe heir to her father at the time of the gift; yet it was^ 


(/il Dyer, 309. b. (//) i. Co. 138. 

(h) 42. Ainze, 2. («) Moor, 284. 713. 2. Ce. gej 

(r) The Yc-ai-Books Iltx. 5. Co, Lit, iZ. 
pi. 8. 42. £d’ut. 3, pi. j. Brook’s 

Abr. “ £^ate," 66. Dyer, 69. b. 

hdd 
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KeW good; for the words, viz. “ heirs of the body of the father,” 
Were words of purchafe in this cafe. If therefore no ufc for life 
veftcd in Thornasy then William cannot take by defcent. Dyer^ 
J56. Co. Lit. 22. Hob. 31. Dyct-y 309. i. Co. 154. Lord 
Pagefs Cajcy cited in Hob. 151. 

To THE THIED PoiKT, admitting both the former to be ngainft 
him, yet fince Ld^vard is dead without ifluc, the eftate tail is fjient. 

But THE WHOLE CoVRT were of opinion, Tinit JPllUam 
fhould inherit this land in queftion ; for tisowg):, at the common 
law, a man cannot be donor and dojice, without he part with the 
whole eltatc, yet it is otherwife upon accv'cnant to hand feifed to 
ufes : and if any other conltrutbioii ihoukl be inude, many fettlc- 
nients would belhaken, in which nothing was moie ufual now than 
to covenant to ftand feifed to the ufe of liimfelf and the heirs males 
of his body, &c. 

They all agreed also, That the eflatc being well li¬ 
mited, William Ihould take do;ii as fpecial heir; for 
voluntas donatoris in chartu manifejie exprejjd ohjtrvctiir \ audit 
is apparent Thomas intended that William ihuuld have it, or 
elfe the limitation to his heirs males had been needlefs. So that, 
taking it for granted that the eftate-tail once velfcd, it is not fpent 
by his dying without iflue, but it comes to William by defcent, 
and not as a purchafor j for fo he could not take it, becaufi he is 
not h&ir, and till Thomas be dead witliout iflue the tail cannot be 
ipent j fo there was no difficulty in that point. 

And they held the opinions ofD ver and SAU%'DERs,v/ho were di¬ 
vided from thcother Judices, in 6V/t',tobegoodlawj but 

they doubted of the cafe of Pybus v. Mitfordy whether it w'as law or 
not. They doubted alfo, whether by any conllruclion Thomas could 
be faid to have an eftate for life by implication. They doubted alfb 
of the fpringing ufe. But they held, tiiat this limitation was good 
in its creation.—And judgment vras given-accordingly. 


SotfTHCdtf 
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* Cockram, Executor, Welhy. 

TN debt, the plaintiff declared that his tcflator recovered a To adijon of 

judgment in this court, upon which lie fued out a fieri faciasy hrooght by 

which he delivered to the defendant, being Ihei iff of Lincol,: ; and 

thereupon the faid flicriff returned fieri ficiy but that he hath not ,0 recover mo- 

paid the money to the plaintiff, per quod aciio acerevity i 3 ~c. 'Fhe ney levied on a 

defendant pleaded the liatute oi Limitations. To vdiich the plaintiff un- 

demurred. f/xecu- 

tion filed out by 

The qtJESTioN w'as. Whether this a£l:ionvras barely grounded ‘he 

on the contradfy or whether it had a foundation upon matter not"plead”he 
record? If on only,then the ftatute of 2i. fiac. 1. c. 16. ft^tute of Umi- 

is a good plea to bar the plaintiff of his aftion, which enadts, laMnt. ^ 

“ that all actions of debt grounded upon any lending or con-^ 1, Mod, 

445. S, C. 2. Show. 71J. S. C. 1. Free.m. 2^6. Cro. Cir. 2';7. 5. Mod. 308. 8 Mod. 171, 

Carth. 153, Ld. Ray. 838. S 2 o, 883. 1430. 1441,^ $• Com. D:g. “ Tempa” (G. 6.), 
3. Bic. Abr. cog. GUb. Ev, 177. 

VoL. II. P «traft 
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« traft without fpecialty, ^hall be brought within fix years nesct 
“ after the caufe of aftiim doth accrueand In this cafe nine 
years had pafled. But if it be grounded upon matter of record^ 
that is a fpccialty, and tlien the Itatute is no bar. 

Barrel, Serjeant^ held this to be a debt upon a contrail 
without fpecialty; for when the ftieriff had levied the money, the 
aition ccafes againft the party, and then the law creates a con¬ 
trail, and makes him debtor, as it is in the cafe of a tally delivered 
to a cuftomer. It lies againft an executor, where the ailion 
arifes qua/i ex contrailu-, which it would not do if it did not arife 
ex 77 wleficio^ as in the cafe of a dcvofiavit. It is true, the ju<%- 
ment recovered by the teftator is now fet forth by the plaintiff’s 
executor ; but that is not the ground but only an inducement tet 
the ailion, for the plaintiff* could not have pleaded “ nul tiel re^ 
“ icrr/j” fo that it is the mere receiving the money which charges 
the defendant, and not vfrtufc officii upon a falfe return ; for upoa 
the receipt of the money he is become debtor, whether the writ 
be returned or not, and the law immediately creates a contraft ; 
and contra£ls in law are as much within the ftatute, as atftual 
contracts made between the parties. 

* All this was admitted on the other fide; but it was faid, that 
this contrail: in law was chiefly grounded upon the 7 'ccord ; and 
compared it to the cafe of attornies fees, which hath been ad¬ 
judged not to be within die ftatute, though it be quaftexcontraSlu^ 
bccaufe it depends upon matter of record, i. Roll. Mr, 598. />/. ly* 

And afterwards in Michaelmas Term following, by the opinion 
of North, Chief Jujlice, Wyndham and Atkins, JiiJiiceSf 
it was held, that mis cafe was not within the ftatute, becaufe the 
action was brought againft the defendant as an officer who afked 
by virtue of an execution, in wnich cafe the law did create no 
contraft; and that here was a wrong done, for which the plaintiff 
had taken a proper remedy, and therefore fliould not be barred by 
this ftatute. 

ScROGGS, Jujlicet was of a contrary opinion; for he faid, if 
another received money to his ufe due upon bond, the receipt 
makes the party fubjeifl to the adlion, and fo is within the ftatute. 

But by the opinions of the other Juftices judgment was given 
for the plaintiff. 


fiASTER 



EASTER TERM, 


The Twenty-Ninth of Charles the Second, 

I N 

The King’s Bench. 


ufttces* 


Sir Richard Rainsford, Knt, Chief yujlice. 

Sir Thomas Twifden, Knt^ 

Sir William Wylde, Bart, 

Sir Thomas Jones, Knt, 

Sir William Jones, Knt, Attorney General, 

5 '/r Francis Wilmington, Knt, SolicitorGeneraL 


Major againjl Grigg. 


Cafe t2|# 


T he plaintiff brought an aftion, For that tlie defendant Inajfumf^toa^ 
non indemnem confervavit ipfum de et concernente occupation, pro'”'*"® 
quorundam clauforum.^ &c, Jecundumformant agreamenti ; harmiefs"lnth« 
and fets forth a difturbance by one who commenced a fuit againft pojfrjton of a 
him in fuch a Term concernente occupation, clauforum prad, houVe, in confl. 

but doth not fet forth that the perfon fuing had any title, deration of his 

paying fo muds 

It Was faid, that this ought to have been fhewn i as if a man a year, an alia- 
make a leafe for years, and covenant for quiet enjoyment; in an fuels 

atSUon brought by the leflee upon that covenant^ it muft be (hewn * re^v- 

that there was a lawful title in the perfon who difturbed, or clfe the judgment, !• 
atflion will not lie. fufficient, afur 

But this being after verditl, and the plaintiff fetting forth in his 
declaration, that the difturber recovered per judicium Curiee^ the that the di- 
CouRT now were all of opinion, diat judgment fhould be given fturber hadnWr# 
for the plaintiff (a). s. C. a. Lev, 

194. S. C. 3. Kcb. 744 ‘ 7 SS- C. 2. Danv. ^o, Cro. EUz. 914. Cm. Jae. 315.425. 
Vaugh. 120. 2. Saund..i78, 1. Mod. 66, 8. Mod. 318. to. Mod. 145. 184. 210.229. 300.^ 

384. II. Mod. 273. 1 2. Mod, ;io. Comyns, 230. Stra. 400.514. 681. 873. 973. 

xoii. Ld. Ray. 669. i. Term Rep. 671. 3. Term Rep. 643. 766. 


(«) See the cafes of Fort v. Vine, 
a. Roll. Rep. 21. t Wootton v. Heale, 
I. Mod. 204. ; Skinner v. Killys, 

P 2 


1. Show. 70 

2. Lev. 37 
4. Term Rep, 617. 


; Prodior v» Wewton, 
, and Foiter v, Peirfon, 


Taylor 
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Tc an a^ion of 
debt on a judg- 
menCi thcdjfcn* 
dant cannot 
plead that he 
was comniitted 
in exi’cutlon on 
thiijiidgrnent,at 
the fuit u> the 
plaintiff,to THE 
M \R<'HAL of the 
king’j bt-nch, 
and ti.at not be¬ 
ing able to find 
the plaintiff he 
had paid the 
money to the 
marfhal in fa- 
tisfa£lion of the 
judgment. 

S. C. 4. Jones, 

97. 

S. C. 2, Lev. 
403. 

S.C. I. Freem. 
4 S 3 - 

S C. 3. Keb. 
74.S. 788. 8o4. 
S. Leon. 141. 
Cro BliZt 300. 
Cro dar. 3?3. 
It. Mod, 230 . 
2. Siio*. 172. 
Ld. Ray. 399. 
Salk. 223. 

2. Bac. Abr. 

35 S» 356 . 
a. Term Rtp. 5. 
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* Taylor again ft Baker. 

^HE CASE WAS THUS :—A man being in cxccuticm doth 
.Tclually pay the money to the marshal for which he was 
iinprifoned j and thereupon was difeharged. 

The qiieftion was. Whether he fliould pay it again to the 
plaintiff upon a fecond execution ? 

Saunders argued, that he (hould not pay it again. He faid, 
this cafe was never adjudged, and therefore he could produce no 
authority in point to warrant his opinion, but parallel odes there 
were many. As if the Iheriff take goods in execution by virtue 
of a fieri facias^ whether he fell them or not, yet being taken from 
the party againft whom the execution was fued, he fhall plead that 
taking in difeharge of himfelf, and fhall not be liable to a fccond 
execution, though the fheriff hath not returned the writ; and the 
rcafon is, becaufe the defendant cannot avoid the execution j and 
he would therefore be in a very bad condition, if he were to be 
charged the fecond time. And if the fheriff fhould die after the 
goods are taken in execution, his executors are liable to the plain¬ 
tiff to fatisfy the debt, for they have paid pro quoy and it is in 
nature of a contradl raifed by law. By the words of the capias ad 
falhfacicrJum it doth appear, that the defign of that writ is to 
enforce the payment of the debt by the imprifonment of the 
defendant. The fheriff thereupon returns, that he hath taken the 
body, and that tlie defendant hath paid the money to him, for which 
reafon he difeharged him j and for this return he was amerced, 
not becaufe he difeharged the party, but becaufe he had not brought 
the money into the court; for the hw never intended that a man 
fhould be, kept in prifon after he had paid the debt. In this cafe the 
defendant can have no remedy to recover it again of the marfhal, 
becaufe it was not a bare paymt.nt to him, but to pay it over 
again to the plaintiff, and likevyife in confideration that he fhould 
be difeharged from his imprifonment. If it fhould be objefted 
by the maiflial that the plaintiff hath an ailion of efcape againft 
him, and likewife by the plaintiff that he did not make the gaoler 
his fleward or bailiff to receive his money, * 1 anfwer, the 
gaoler is made his bailiff to keep the party iii execution j and it 
would be very hard, that when the prifoner will lay down his 
money in difeharge of the debt, the gaoler fhould not have full 
power to difeharge him. If he had come in Michaelmas Term 
after tlie long V acation, and informed the Court that he had oftered 
to pay the execution-money to the marshal, and that he would 
jK't t. kc it, and that the plaintiff could not be found, the Court 
would iiave made a rule to help him. 

iViR. Holt contra. If the payment had been good to the 
fht'f iff or niaifh d, yet it is not pleadable to the fecond execution, 
bvcaufe it is iiu.ttcr in That which has been objedted, viz, 
that the party fhall plead, to a fecond execution, that his goods 

were 
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were taken by a former fieri faciasy cannot be i for no fuch plea 
^an be good, becaufe by that writ thefheriff hath exprefs authority 
to levy the money ; and the plea is not payment to the Iberiff, 
but that the money was levied by him by virtue of the writ, 
which ought to be broi^ht into the court; and an audita querela 
lies againft the plaintifl^ and then the defendant is to be bailed, 
t. heon. i^i. Jjkew v, the Earl of Lincoln. 

Jones, JuJiiccy and Rainsford, Chief JuJlicCy were of 
opinion, that the defendant might have remedy againlt the marlhal 
to recover his money again, and that the payment to him was iiq 
difeharge to the plaintitf at whofe fuit he was in execution. 

But WY LDE, J.: was of another opinion, ^uare. 
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The Lord Marquis of Dorclicfler’s Cafe. 


Cafe 127. 


P EMBERTON, Serjeant^ in an a( 5 h'on of fcamhdum ma^na- No fpec!al ball 
turn-, moved to have good bail; wliich the Court denied, 
and faid, that in fuch cafe bail was not requirablc. But, 
notwithftanding, the defendant conlentcd to put in fifty pounds 

3. Mod, 41. 

I. Lsv, 39. J. Com. Dig. “ Bail” (K. 4.), 


And then, upon thcufual affidavit, it was moved to change the The Court will 
ven/iry the aftion being laid in London j which was oppoled by cljange the 
THE bERjEANT, who dcfircd that it might be tried where it was 
laid ; but he faid, in tliis cafe, that the venue could not be changed, km magnatum, 
—First, * Becaufe the king is a party to the fuit, for it is tarn 
pro domino rege qudm pro feipfo. — Secondly, 'Fhe plaintill isa*t 21^3 
lord of parliament, which is adjourned and will meet, and therefore Lev. <6. 
it would be inconvenient to try the caufe in the country, fince j.Veut.4.363. 
the fervicc of the king and kingdom both require his attendance T. Jones, 19a, 
here; and he faid, that upon the like motion in the king’s bench, ^ 
between the Lord Stamfod and Needbanty the Court would not 
chziigc the venue. 401.420, 

1. barpes, 343. Stia. 807. Ld. Ray. 954. 4. Burr. 1447. i. Com. Dig. « Aftion" ^N. 13,). 
Glib. C. F. 90. 4. Bac. Abr. 40!, 409. * 

P 4 North, 
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T«« Lorb North, Chief JuJilce^ faid, that he always took it as a current 
Mar vrii or opinion, that in a Jcandalum magnatum the venue could not bc 
”*** nature of an information, it being 

* * tarn quanii it was advifablc whether it was not within the ftatute 
T.^olws^*! a. of 21. Jac. I. c. 4. which doth appoint informations to be tried ' 
* * * in their proper counties. 


Atkins, fujlice^ inclined that the venue might be changed, 
for though by the wifdom of the law a jury of the neighbourhood 
arc to try the caufe, yet in point of juilice the Court may change 
the venue. I'o this it was objeaed, that then there would be 
no difference between local and tranf.tory actions. Actions of 
debt and account (hall be brought in iiieir proper counties by the 
6 . RU'h. 2. c. 2. ai'.d it was agreed that an attorney is fworn to 
bj ing aftions nr where cite. 


I.'ut, THE Court not agreeing, at lad the defendant was 
willing that the caufe fiiould be tried in London^ if the plaintiff 
would confent not to try it before the firft litiing in the next 
Term (a). 

Atkixs, y.tjTuc, as to that reafon offered why the venue 
dioulj not be clianged becaufe the plaintiff was a lord of par¬ 
liament, faid, that that did not fatisfy him j it might be a good 
ground to incvc Lr a trial at the bar. I'o tliis it was an- 
iwered, that in the cafe of the Earl the Court would 

not grant a trial at the bar without the conlent of the defendant. 


The venue was not changed [h). 

(rt) Lord Clii. f Baron Gilbert Bac. Abr. 36. 
f?)";, the Court will ntvci change the 
V nuem an ailinr. on tin. ila'ute, bteaure 
a leandal raifird ol .-i )> cr ot tho ii.’.iliri 
reflects on him tt if.ij",ti thr tvlicle 
kingdcm, and he is a j'j'iIoi'i of fo gnat 
nctjiieiy, that there X .10 ntcUhty cf his 
being tied down lotiy liis Laufe anm-ng 


*[117 ] 
Cafe 128. 


the neiglibomhood, (.ilh. C, r. 

It was nfufi-d lobe cliangi.d in tl.e c.ifis 
cl the Vuk’ af N'.ifoi'i, 2, Saik. 66S. ; 
of Leiti Sl.imford, i. he’'. 56. ; m{ 
Lord HanuiLud, in li-uler Term 1773* 


But in the cafe of the 
Eari ej Shnftjhury, 1. Vent. 364. the 
venue was changed from London, on 
account ol the great influence his lordlhip 
b id in the city. 2. Jones, i^z.^But 
fee Pinkney v. Collins, i. Term Rep. 
571. and Clifiuld v. Chflbld, 1. Term 
Rep. 647. that the vraur, in an a£lion 
for ec iihel, ^cannot be changed. But fee 
Freeman v. Norris, 3. Term Rep. 306, 
and Metcalf v. Markham, 3. Term Rep. 
652. rontr.'. 

(A7 Sed vide 185. 


'* Beaver againji Lane. 

C OVENANT MAi-iK TO HUSBAND AND WIFE. —The huf- 
band alone brings the aftion, quod teneat ei conventionem je(un~ 
dum formam et ef'Etum cvjufdam indenture inter querentem ex und^ 
pat ts et dfeadent. m ex altera parte confeSt, ; and this was for not 
repairing his houfe. 

Aficr verdicl for the plaintiff, it was moved in arreft of Judg¬ 
ment becaufe of this variance. 

^ But THE Court ordered, that the plaintiff fhould have his 
i^Vwn'396 judgment; for the indenture being by hufband and wife, it was 
I,. Mod. 169. 177. £64. la. Mod. 207. 346. 1. Peer. Wms. 378.458. 461. %. Peer. Wms. 

497. 4112.2:3.726.977. Ld, Ray, 224. i. Com. Dig. 574. x. Bac. Abr. 305. Dough 379. 

therefore 


On a covenant 
made to hufband 
and wife, the 
hufband alone 
may bring the 
afiion. 

S,C. Jones,367. 
Lit. 13. 

Cn>. Car. 4^. 
I. Jones, ijf. 
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therefore true that it was by the hufband ; and the a£^ion being Bkavck 
brought upon a covenant concerning his houfes, and going with ^gainjl 
them, though it be made to him and his wife, yet he may refule ***** 
quoad her, and bring the a£lion alone. 

And THE Chief Justice faid, that he remembered an autho* 
rity in an old hook, that if a bond be given to hufband and wife, the 
hufband fhall bring the action alone, which ihall be looked upon 
to be his refufal as to her. 


Calthrop agahijl Phillips. 


Cafe lag. 


'T^HE queftlon was, in regard a. fuperjedeas is not returnable in Anafliononthe 
-*■ the court. Whether tile old fticriff is bound to deliver it over cafe for negK- 

to the new one or no ? genceliesagainft 

an ex.fheriff for 


It was urged that it ought not, becaufe the old flierifF is to keep opining toddi- 
it for his indemnity, and he may have occafion to plead it. fcwiff a^wrlTof 


But George Strode, Serjeant^ on the other fide in- reafon of which 
fifted, that it ought to be delivered to the new fheriff, and that the plaintiff wa» 
there was a writ in the RegiJ}er (a) which proved it, and if it in cxecu- 
fiiould be otherwife thefe Inconveniences would follow.— First, 

It would be inconvenient that the capias againft the defendant S. C. i. Mod. 
fiiould be delivered to the new flieriif, and not the fuperfedtas^ 
which was to admit the charge, and not the difeharge, (rejiby's *• 

Cafe, 3. Co. 73. > and it was the conftant prailice not only to deli- jf Vcnt. tS. 
ver the fuperfedeas, but the very book in which it is allowed; and Ray. »a6. 
this, he faid, appeared by the certificates of many under-fherilFs, i. Lew. 64. 
which he had in his hand.— Secondly, If the fherifF hath an 35 S* 
exigent againft B. who appears and brings a fuperfedeas to the old 
flieriff, and then a new flierifF is made, if he hath not the fuper* Latch. 187.* 
fedeas he may return him outlawed by virtue of the exigent ; fo Ld. Ray. 1073. 
in the cafe of a judgment fet afide for fraud or pradlice, and a I>ougL 463* 
fuperfedeas granted; and the like in the * cafe of an ejlrepemnt, »• Term Rep. i, 
which is never returned; and it would be an cndlefs work upon * (] 2lS J 
the coming-in of every flieriff to renew this writ. As to the ob¬ 
jection, that the old fherift' may have occafion to plead it as often 
as fuch occafion happens he may have rccourfc to it in the ofiice 
of the new flierift'; and he can have no title to it by the direction 
of the writ, for that is vicecomiti Berks, and not to him by cx- 
prefs ebriftian and firname. 


And of that opinion was all the Court ; and judgment was 
given accordingly niji caufa, tff. {b) 


(«) Reg. 29 indenture and fchedule, all fuch writs 

ffi) By 20. Gto, 3. c. 37. all fheriffs and procefs as fliall remain in their h.inds 
fhall, at the expiration of their ofiice, unexecuted, who /lull tluly execute and 
turn over to the fucceeding fheiiff, jcimn the fame, ic. 


Hamond 
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Cafe 130. Hamond a^ainjl Howell, Recorder of London.' 


An adioD will 
not lie againit 
Ji Judge for 
uvhat he doth 
judicMllyfXhoagh 
cnoneoully. 

S. C. I. Mod. 
I19. 184. 

12. Co. 24. 
Moor, 6 , 

3. Roll. Abr. 
92. 

Btidg. 131, 
Vaugh. 146. 

T. Jones, 14. 
Lucw. 1561. 
Cio. Eliz. 130. 
12. Mod 38?. 

3V»' 493* 

Lii. Ray. 454. 


TPALSE IMPRISONMENT.—Xhe defendant pleads Ipe- 
* cially. 'fhe fubilaiice of which was, That there was a com- 
miflion of oyer and terminer diredlcd to him amongft others, &c. 
and that before him and the other commiffioners Mr. Penn and 
Mr. Mead^ two preachers, were indi£ted for being at a conventicle ; 
to which inditStraent they pleaded not guilty ; and this was to be 
tried W a jury, whereof the plaintift' was one} and that after the 
witneffes were fworn and examined in the caufe, he and his fel¬ 
lows found the prifoners, Penn and Meady not guilty, whereby 
they w’ere acquitted: ct quia the plaintiff male fe gejferit in acquit¬ 
ting them both againft the direftion of the Court in matter of law 
and againft plain evidence, the defendant and the other com- 
miiiioners then on the bench fined the jury forty marks a-piece, 
and for non payment committed them to Newgate, &c. —The 
plaintiff replies de injuria jud prohridy ABSQUE HOC that he and 
his fellows acquitted Penn and Mead againit evidence: and to 
this the defendant demurred. 


j. Com. big. Goodfellow, Serjeanty who would have argued for the de- 
158. fendant, faid, that he would not offer to fpeak to ^at point, whe- 

s.ik. 396. ther a judge can fine a jury for giving a verdi£t contrary to evi- 
^ fince the cafe was fo lately and folcmnly refolved by all 

>'>4S* judges of England, in Bujhels Cafe (a)y that he could not fine 

Cowp, 172. a jury for fo doing. But admit a judge cannot fine a jury, yet 

if he do, no action will lie againft him for fo doing, becaufe it 
is done as a judge. 12. Hen. 4. pi. 3. 27. pi. 12 — But THE 
Court told him, that be need not to labour that point, but de- 
fired to hear the argument on the other fide, what could be faid 
for the plaintiff. 


{[2193 * NeWD iGA f E, Serjeanty argued, that this aftion would lie.— 

First, It muft be admitted that the impiifonment of the jury 
was unlawful; and th'.n the confequence will be, that all that was 
done at that time by the cominiftifiners or judges was both againft 
Magna Charta ai.d other a«fts of parliament, the petition of 
right, &c. and therefore their proceedings were void, or at Icaft 
very jrregui/ir, to iinprilon a juty-mun without prefentment or due 
procefs in l;:’.v; aitd confecaeiitly the party injured fhall have an 
aiStion for his falfe impiiu'jiriient. In the Year Book 10. Hen. 6, 
/. 17. in an acllon 111 ought for falfe irnprifonment, the defendant 
jullifies the cornu.itmtr;t to be foi fufpicion of felony; but be- 
caufc lie did not ftiew the giound of fr.ch fufpicion, the juftification 
was net g(.od. ".fhe tnal of i nr: and Meady and all incidents 
thereunto, af fwcarir.g tr.e jury, examining of the witneffes, tak¬ 
ing of rhe veo'iiet, anM ic quit ting the pr.foner, were all within the 
Coinmiffion ; but the fining ofthe jur'', and the imprifoiiing of thtm 
tor non-p.tyment there ' nut juftifiable by their commiflion; 
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therefore what was done therein was not as commiiSoners or 
judges. If this a£tion will not lie, then the party has a wrong 
done for which he can have no remedy; for ihc order for pay¬ 
ing of the fine was made at T''E Old-Bailey, upon which no 
writ of error will lie (a ); and though the objedBon, that no a£lion 
will lie againft a judge of record for what he doth quatenus a judge, 
be great j the rcafon of which is, becaufc the king himfelf is 
jure to do jufiicc to his fubjedts, and becaufe he cannot difiribute 
it himfelf to all perfons, he doth therefore delegate his power to 
his judges, and if they milhehave themfelves the king himfelf ihall 
call them to account and no otlier perfon, 12. Co. 24, 25. j 
that concerns not this caf, becaufe what was done here was not 
warranted by the commiffion, and therefore the defi. idant did not 
act as a judge: and this difference hath been taken and allowed, 
that in the cafe of an officer, if the Court have jurilaidtioii of the 
caufe, no adtibn will lie againft him for doing what is contrary to 
his duty j but if all the proceedings are coram non judice, and fo 
void, an adtion doth lie. 10. Co. 77. So in the cafe of a jufiice 
of the peace, or conftable, where he exceeds his particular jurif- 
didlion : fo if a judge of niji prius doth any thing not warranted 
by his commiffion it is void. And that the coinmiffioners here 
had no power to impofe this fine, he argued from the very nature 
of the pretended offence, which was neither a crime or in any 
wife punifhable, becaufc what the plaintiff did was upon his oath: 
and for thatreafon it hath * been adjudged in the cafe of Agard v. 
Wild (h)y that an adlion would not lie againft one of the grand 
jury after an acquittal, for procuring one to be indidled for bar¬ 
ratry, becaufe he is upon his oath, and it cannot be prefumed that 
what he did was in malice. The habeas corpus gives the party 
liberty, but no recompence for his imprifbnment; that muft be by 
an a^ion of falfe imprifonment: if otherwife, there would be a 
failure of juftice i and it might encourage the judges to 3.61 ad 
libitum^ efpecially in inferior courts, where mayors and bailiffs 
might punifh juries at their plcafurcs ; which would not only be 
a grievance to the fubjc£t, but a prejudice to the king himfclfj 
becaufe no juries would appear where they are fubjedt to fuch ar¬ 
bitrary proceedings. An adtion on the cafe lies againft a juftice 
of the peace for refufing to take an oath of a robbery committed, 
I. Leon. 323. and yet it vvas objedted that there he was a judge, 
quare Brook^ March^ 117. For thefe reafons he prayed 
judgment for the plaintiff. 

But THE WHOLE CouRT Were of opinion, that the bringing 
of this action was a greater offence than the fining of the plaintiff, 
and committing of him for non-payment; and that it was a bold 
attempt both againft the government and juftice in general. The 
Court at THE Old Bailey had jurildi<^ion of the caufe, and 
might try it, and had power to punifh a mifdemeanor in tlic jury: 

(a) See the cafe of Crawlc v. Cravvlc, 1. Vern. 170.} and tlie Rioters Cafe, 
3^. Vern, 175. 

C^J Bridg. 13U 


HAMOira 
agawfi 
Huweli,, 
Recorder ot 
Lundoh. 
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they 
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I!amon» they thought it to be a mirdemeanor in the jury to acquit 
H?*!**"^ the prifone rs, which in truth was not fo, and therefore it 
|LBCoKD£R*or was an error in their judgments, for which no aft ion will He: 
” LotiBov. how often are judgments given in this court reverfed in the 
king’s bench ! And becaufe the judges have been miftaken in fuch 
judgments,muftthat needs be againft Magna Chart a, the petition 
of right, and the liberties of the fubjeft ? Thcfe are mighty words in 
found, but nothing to the matter. There hath not been one cafe 
put which carries any refemblance with this; thofe ofjuftices of 
the peace and mayors of corporations are weak inftances; neither 
hath any authority been urged of an aftion brought againft a judge 
of record for doing any thing quatrnus a judge. That offences 
in jurymen may be puniflied without prefentment is no new 
doftrinc, as if they fhould either cat or drink before they give 
their verdift, or for any contempt whatfoever; but it is a new 
doctrine to fay, that if a fine be fet on a juryman at the Old 
* f 221 J Bailev, he hath no remedy but to pay it; for a certiorari'’^ may 
be brought to remove the order by which it was impofed, and it 
SfeTheKirg^. may be difcharged if the Court thinks fit. As to what hath been 
The iniiai iiants objt'fted concerning the liberty of the fubjedt, that is abundantly 
^K.'rex,4.lein» fecund by the law already; a judge cannot impofe a fine upon a 
•P* 55 • j|,j.y foj. giving their verdidl contrary to evidence. If he doth any 
thing unjuftly or corruptly, complaint may be made to the king, 
in whofe name judgments are given, and the judges are by him de¬ 
legated to do juftice; but if there be error in their judgments, 
as here, it is void; and therefore the barons of the exchequer 
might refufe to iffuc nrocefs upon it; and there needs no writ qf 
error, for the very effreats wiil be vacated. Though the defen¬ 
dants here afted erroneoufly, yet the contrary opinion carried 
great colour with it, becaufe it might be fuppolcd very inconve¬ 
nient for the jury to have fuch liberty as to give what verdifts they 
pleafe ; fo that though they were miftaken, yet they adted judici¬ 
ally, and for that reafon no adtion will lie againft the defendant. 
—Judgment was given accordingly (<7). 

(/i) Sto the caTc of jciinltone w. Sur- therland v, Murray, i. Term Rep. 
ton, 1. Teim He]\ 493.; and Su- 53S. 

Calc 131. Wai-den of the Fleet. 

of *^URNER, Serjeant-, made complaint, on the part of the pa- 
the Fleet ar« no rifhioners of St. Bride's, in London, againft the Warden 
part of thepri- OF THE Fleet and his prifoners. For that he fuftered feveral of 
▼m^cfvVr ^r^" without the walls of his prifon, in taverns and other 

cefs from b^ing adjoining to the prifon and fronting Flect-ditch, where they 

executed there Committed difordt rs; and when the conftable came to keep the 
in ! and if the peace, and to execute a warrant under the hand and feal of a juf- 
■w?rden encou- tice of peace, they came in a tumultuous manner, and hindered 
fuch*proMfnhe execution of jufticc, and refeued the offenders, and often beat 
cArt of cemmaa officers; the warden often letting out twenty or thirty of his 
f/tas will in^ prifoners upon any fuch occafion to inflame the diforder. 
pofein j/awjRj- prayed, therefore, that this Court, to wjijch the prifon 

.‘.b tzS Fleet doth iiiimcdiatc'y relate, n.ight give fuch dircc- 

cXcI'.'4*^' 
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tions to the warden, that thefe mifchiefs for the future might be 
prevented, and that the Court would declare thofe houfes out tf 
the prifon to be fubjeft to the civil magiftrate. 

The Court were all of opinion (except Atkins, Jufike^ 
who doubted), that nothing can properly be called the prifon of 
THE Fleet * which is not within the walls of the prifon (a)^ 
and that the warden cannot pretend an exemption from the au¬ 
thority of the civil magiftrate in fuch places as are out of the 
prifon walls, though houfes may be built upon the land belong¬ 
ing to THE Fleet ; for the prefervation of the king’s peace is 
more to be valued than fuch a private right. 

But Atkins, JuJiice, faid, if fuch places were within the 
liberties of THE Fleet, he would not give the civil magiftrate 
a jurifdi(ftion in prejudice of the warden, but thought it might be 
fit for the Court to confider upon what reafon it was that the 
Warden of the Fleet applied fuch houfes to any other ufes 
than for the benefit of the prifoners. 

Whereupon the Court appointed the Prothonotariei 
to go thither, and give them an account of the matter, and they 
would take farther order in it. 

(a) By the 8. & 9. Will, 3. c. 27. that all prifoners (hMl beaftually detained 
ITiSRiciTEO, that hy reafon of many witliin the prifon, or the ruin of the fame^ 
ill praftiees of the tVardcnef the FUet, until they fhall be difeharged by due 
&c. both debtors and creditors had been courfe of law, Ac. frc. 
aotofiouily abufed; auu snacteo. 


TrS CA«t 
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WSSBm 


St. Mary Magdalen Bermondfey Church in Southwark. Cafe 132. 

I N A PROHiniTIorf, it was the opinion of the whole Ha church he fo 
Court, That if a church be fo much out of rv.palr, that it 
is necelTary to puil it dov/n, and that it cannot be otherwife 
repaired, in fuch cafe, upon a {general warning or notice given on notice given 
to the pariftiioncrs, much more if there be notice given from for the purpof# 
houfe to boufe, the major part of the pariihioncrs then prefent, clmrch- 

and meeting according to fuch notice, may make a rate for the 
pulling down of the church to the ground, and building of it upon ^ay make*a 
the old fountlation, and for making of vaults where they are nccef- rate for pulling 

fary, as they were in this church, by realbn of the Ipringing it down and re- 

watcr. building it on 

Its old founilao 

tion.—S, C. 1. Mod, *36. S. C. Jones, 89. lo. Mod. 13, 1. Vent. 367. 

Secondly, Though the rate be higher than the- money paid A parifli.rate, 
for doing all this, yet if is good, and the churchwardens are charge- ‘**^“8^* *t 
able for the overplus, they not being able to compute to a lliil- ti™nlsrequ^d* 

ling. is good. * 

Thirdly, That if any of the parilhioners refufe to pay their a rate generally 
proportion according to tlij rate, they may be libelled agaiidl in fhercpaii^f 

good, although it include both the eat s and the chancel ; and Che fpiritual court may enforce 
payment ofit.—z. Infl. 489. 12. Mod. 83. 327. Ld. Ray. 39. 51a. 4. Conn. Dig. joi. 

the 


Si*. Mary 
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The Court will 
not compei an 
i/Tueon a faile 
fuggeAion for a 
prohibition^ 

S, C. 1. Mod. 
s6i. 

S*. Mod. 336. 
Ld. Ray. 59. 

The fpiritual 
court cannot fet 
a rate for the 
repair of a 
church. 

YS. Mod. 327. 

A prohibition 
does not -lie 
againil a fuit to 
compel paymemt 
of a rate made 
hy the parifh for 
relieving the 
church. 

I2. Mod. 416. 
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the fpiritual court; and if the libel alledge the rate to be pro repa^ 
rations ecclefue generally, though in ftri£lnefs ecclefia contains both 
the body ahd chancel of the church, yet by the opinion of the 
court of common pleas and of the exchequer, it (hall be intended, 
that the rate was only for the body * of the church. But in this 
cafe it was made appear clearly that the rate was only for the body, 
and that the minifter was at the charge of the chancel. 

Fourthly, And both Courts agreed. That when a prohibition 
is moved, and defired on purpofc to Hop fo good a work as the 
building a church, the Court will not compel the parties to take 
ifllie upon the fuggeftion, when upon examination they find it to 
be falfc, and therefore will not grant a prohibition ; for if the rate 
be unduly impofed, the party grieygd hath a remedy in the fpiritual 
court, or may appeal, if there be a fentcnce againft him. 

Fifthly, The bifliop or his chancellor cannot let a rate upon 
a parilh, but it muft be done by the parifliioncrs themfelves ; and 
fo North, Ckitf JnjHce, faid, that it had been lately ruled in the 
common pleas. 

I. Vent, 367* 

Afterwards the court of king’s bench was moved for a prohi¬ 
bition in this cafe, and it was denied; fo that in this cafe there 
was the opinion of all the three courts. 

This matter was fo much laboured, becaufe twtnty-iovir ^takers 
were reported to be concerned in the rate, and they were unwilling 
to pay towards the building of a church. 

(a) See 7. Sc S. tnil. 3, c. 34.. f. 4. tended by 1. Geo. i. c. 6. f, 2. to all 
enabling juUices to compel yuaktts to tcclefialticai duet, 
pay fijiall titbes; wbicti flatute is cx> 
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Paget again ft Voflius. Cafe 133, 

A trial at the bar in ejectment, in which the j1„anen,v>ho 

jury found a fpecial verdift. had enjoyed « 

penfion in HaU 

The cafe was thus: Dr. defendant, being analieny /«»«/.volunuriiy 

and a fubjeft of the States of Holland^ falling into difgracc there, 
had his penfion taken from him by public authority: afterwards JJ 
he came into England^ and contraaed a great friendlhip with one to him « dur. 
Dr, Broivny a pfebendaij of Windjor, Then a war broke out “ ing bis txik 
between England and Hollandy and the king ifllied forth his pro- hiaown 
clamation, declaring the' faid war, and the Hollanders to be alien “‘‘J,® 
enemies. Dr. Brmn being feifed of the lands now in queftion, limitation over 
being of the value of 200I. per ann, and upwards, made hjs will in cafe « he is 
in thefe words in writing, inter alioy viz. “ Item, I give all my repndto his 
« manor of S, with all my freehold and copyhold lands, &c. to *d 

“ my dear friend Dr. Ifaac FoJ/iusy during his exile from his own 
“ native country j but if it plcafe God to reftore him to his coun- dence in this 
“ try, or take him * out of this life,* then I give the fame, im- country, with- 
** mediately after fuch reftoration or death, to Mrs. Abigail provi- 
« Htveningham for ever.” A peace was afterwards concluded * 

rtflontion to hit own country,—S. C. t. £q. Ahr. 19;, C. 2. Lev. 91. S, C.*i. 
Vent. 325. S. C.2. Jones, 73. S. C, 3. K«b. 638, 749.779, 842. S. C. 3. Danv. Abr, 171, 
B. Mod. 60. 123. ft. Bac. Abr. 4^. 

v«t. II. 0. 


between 
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between England and Hilland^ whereby all intercourfes of trade 
between the two nations became lawful; but Dr. Vojjim was not 
fent for over byTHE states, nor was there any ofFerofkindnefsto 
him, but his penfion was difpofed of and given to another. It 
was al(o found, that the DoRor might return into his own country 
when he pleafed, but that he ft ill continued in England, 

I'he queftion was. Whether he or the leflbr of the plaintiff, 
Mrs. Heveningham-t had the better title ? 

Not A, Dr. Vofftus was enabled to take by grant from the 
king. 

Pemberton, Serjeanty for the Irjfor of the plaintiff argued, 
that the eflatc limited to the defendant is determined j which de¬ 
pended upon the conftrudtion of this devife. He did agree that 
the will war. obfeure, and the intent of the devifor mufi: be col- 
lefted from the circumftances of the cafe ; and it is a rule, that 
according to the intent of the parties a will is to be interpreted (/?). 
It is plain then that the devifor never intended the defendant 
an eftate for life abfolutcly, becaufe it was to depend upon a limi- 
t^ion, and the words are exprefs to that purpofe, for he devifes to 
him “during his exile, &c.” Now the queftion is not fo much what 
is the genuine and proper fenfe and fignification of thofe words, 
as what the taftator intended they ftiould fignify.— P'irst, There¬ 
fore the inoft proper fignification of the word “ exile,is a penal 
prohibiting a perfon from his native country j and that is fome- 
times by judgment or edi£f, as in the cafe of an aCt of parliament j 
and fometimes it is chofen to efcape a greater puniflimcnf, as in 
cafes of abjuration and tranfportation. See. But he did not think 
that the teflator took the word “ exile” in this reftrained fenfe, for 
Dr. P'ojftus w’as never formally or folemnly banifhed: if that ihould 
be the fenfe of the word, then nothing would pafs to the DoRor by 
this will, becaufe the limitation would be void j and like to the 
cafe of a devife to a married woman durante viduitatey and fhe 
dies in the life-time of her hulband; or to a woman foie during her 
coverture ; or of a dev^ife to A. the remainder to the right heirs of 
B. and J. dies living B .} fo that this could not be his meaning.— 
* [ 223 3 Secondly. * The word “ exile” in common parlance is t^en 
only for abfence from one’s native country j but this is a very im¬ 
proper fignification of the word, and nothing but a catachrejts can 
juftify it; and therefore the teftator could not intend it in this 
fenfe j it is too loofe and inconfidcrable an interpretation of the 
word for the judgment of the Court to depend on, unlefs there were 
circumftantial proofs amounting almoft to a demonftration that it 
was thus meant: but it plainly appears, by the following words, this 
w'as not the meaning of the teftator, for it is faid, “ if it pleafe 
“ God to reftore him to his country j” which Ihew that there was 
foine providence or other which obftrufted his return thither, and 
fo could not barely intend a voluntary abfence j for if fo he might 

(4) Cro. Jac. 6z. 371.4x6* 

have 
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have expreffed it, viz. during bis abfence from hiS country,'* 
or “ till his return thither,” or “ whilfr he Ihould fray in Eng-- 
“ land ' i * and not in fuch doubtful words.— Thirdly, By the 
word ** exile” is meant a perfon’s lying under the dilpleafure of the 
government where he was born, or of fome great perfons who 
have an Influence upon the government, or have an authority ovef 
him, which makes him think it convenient (confidering fuch cir- 
cumftances) to withdraw himfelf, and retire to fome odier place; 
and this is a fenfe of the word between both the former; and even 
in the common law we are not ftrangers to the acceptation of 
the word in that fenfe. There is a cafe omni exceptione major in 
the writ of wafte, which is, “ fecit •uajium de domtbusy vcndltionem 
« de bojeis^ et exilium de hominibus it is in the register ; 
and in the writ on the ftatute of MarlebridgCy cap. 24. where by 
the « auxilium de hominibus'* is meant the hard ufage of tenants, 
or the menacing of them, whereby they fly from their habitations, 
2. H.n. 6. pi. II. It is found in this cafe, that the defendant was 
under the difpleafure of his governors; the war broke out, and 
therefore it might not then be fafe for him to return; and for that 
reafon he might tliink it fafe for himfelf to abide here ; and this 
Dr. Brown the teftator might know, which might alfo be the 
reafon of making the will. But now ^1 a( 9 :s of hoftility are paft, 
and fo the defendant’s recefs is open, and it hath pleafed Gc^ to 
reltore the Doff or., but he is not pleafed to reftore himfelf, for tlie 
jury And he is not returned; now if a man hatli an efrate under 
fuch a limitation to do a thing which may be done when itpleafeth 
the party, in fuch cafe, if he negledf or refufe to do the thing, the 
efrate is determined, 15. Hen. "J-pL i. * If I grant a man an an* 
nuity till he be promoted ^o a benefice, and 1 provide a prefen- 
tation for him, and he will not be inftituted and indudled, the an-* 
nuity ceafes; fo (hall the efiate in this cafe, becaufe the devifor 
feems to appoint it to the defendant till he may return. 

Mr. Holt, contra., held, that the eftate is not determined, but 
had a continuance ftill. In his argument he confidered thefe four 
things:— First, Whether upon Dr. Vojftus'^ coming into Eng^ 
land (being under the difpleafure of the government where he was 
born) he was “ an exile.” And he held, that he was an exile^ • 
which word in plainnefs of Ipeech doth not only concern a peribn 
prohibited to live in his native country, by aiit of Hate, but one 
who leaves his country upon other occafions; and Calvin the ci¬ 
vilian in hh Lexicon tells us, that “ an exile is one qui extra 
falutn habitat-” and in all the defer! ptions of exilium it is di¬ 
vided into voluntary and involuntary: Plutarch and Livy ufe 
it in the fenfe of a voluntary leaving of a native country, where 
it is faid of P etrellusy « in voluntarium profeffus ejl EXILIUM.” 
If a man leave his country upon the difpleafure of the governors, 
or fearing mv danger of life, or even upon the lofs of his liveli¬ 
hood, this is little aifferent from involuntary exile; and this is the 
cafe gf the defendant, who, though he is not prohibited to con- 
. tinue in fuch exile, yet he is difabled to return; and though he is 

0.2 not 
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not punuTied fot flaying, yet if he return he is in danger of being 
ilarved. As for the cafe of exilium de homimbus^ it makes for 
the defendant’s pui pofe; for in i. Injl. 53. b. it is faid, if tenants be 
impovcriflied, that is an exilmm \ and have not the States taken 
away tht dotlor^s livelihocxJ, and impovcriflied him as much as they 
can ? and therefore he had good caufe to feek relief clfcwhere. 
Now the fame caufe continues ftill, for it is not found by the fpe- 
cial verdi£l that there was any reconciliation between the States 
and him, or that he may have his penfion again if he ihould return | 
but on the contrary, that it is difpofed of to another j and it is 
apparent that there was a great friendfliip between the teftator and 
the defendant, who took notice of the circumftanccs of Z)r. Fof* 
Jius*% condition at that time, which is in no fort altered from what 
it was at the time of the making of the will; fo that by the word 
“ reftored” nothing elfe could be intended by Dr, Brown than 
when his friend fliould have the favour of the States, and a 
3 comfortable fobfiftence in his own country. Secondly, * Dr, 
Voffiut is not to be confidercd with any relation to the war, becaufe 
he came to England before the war was proclaimed j neither doth it 
appear by the (pecial verdift that he was any wife concerned in it; 
if a fubj^^ of England go into Hollandy and a war break out, it 
is no reftraint of his perfon if he be not a«Elivc in it, for he may 
return, as he hath opportunity fo to do. Thirdly, Admitting 
Dr, Vojftus to be concerned in the war, yet the peace enfuing can 
be no reftitution of him to his country; that only extinguiflies the 
hoftility between the two nations, and doth not reflorc the dodlor, 
who during the war adhered to the king of England^ and fo was a 
rebel to the States ; and for that reafon a peace fliall not extend 
to pardon him. Fourthly, Admitting the dUler to be no exitcy 
then the limitation in the will is void, and a void limitation is like 
a void condition, and then the efeate is abfolute in him} if it had 
been a condition precedent, as a devife to him in cafe he was not 
an exilcy that had prevented the vefting of the eftate} but if the 
fubfequent limitation be impoi&bic, tlicy mufl fliew on the other 
iide tfoit the eftate is determined. 

Rainsford, Chief fujiiee^ was clear of opinion, that the ef¬ 
tate doth continue in thedefend.int by this limitation until the cir- 
cumftances of his cafe (as to the favour of the States, and the 
offer of his penfion, or fome competent way of livelihood) differ 
from what they did at the time of the making of tiie will; and it 
doth not appear that there was any alteration of his condition, 
nor any expe^tion of a penfion from the States now, more than 
he had at diat time. 

Whereupon in Mxchaehnai Term following, judgment was 
given for the defendant Vo^us by the opinion of the whole 
COURT OF kino’s BENCH. 
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Strangford againft Green. *34* 

A CTION ON THE CASE FOR NON-PERFORMANCE OF AN Koneoffwo 
^ AWARD. —The tlcfondant haJ, in behalf of hinifclf 
partner, referred all difleirnrcs and conncivcriics between 
plaintiff and them to ai bit rati >ip, and promiKd to pci form their o himreif and 
award; which That all fnits which arc profccuted by the “ partner,” 
plaintiff agiinll the defendant (hall ceafe, and that he lhall pay the when the part- 
plaintiff fo much, &c. And for non-payment this a£lion was 
* brought upon this fpecial declaration, to which the defendant 4, i, 
did demur. bound m per¬ 
form the award.—Dyer, 2|6. 3. Lev. 17. it. Mod. 130. 413. 5S9. Stra. 1024. loSt. 

Ld. Ray. 964, Kyd on Awards, 24. 


First, Becaufe the fubmiffion was only of matters concerning On a fubmifTion 
the partnerfiipy and the award was, that all futU lhall ceafe.—"But ***’*' 

this exception was not allow'ed j for no difference lhall be av»ard*t*t«i*»aU 
tended but w'hat concerned the plaintiff and the defendant, as the *• fuits fhaii 
defendant was concerned with his partner in ti ade only, unlcfs the “ ceafe,” ihall 
contrary did appear j and if any fuch were, they Ihould be Ihewn be intended all 
onfeottefidc. • 

(hip.— -Cro. Jac. $39. 

Secondly, It was of all matters between the ptainilff' and the An award lhall 
partner^ and the aw'ard is, That all fuits profccuted againft the 
defendant only ll»a!l ceafe.—THE Court. It lhall be *«tcnded ",*“*!j”^g***" 
lilcewife that all fuits lhall ceafe only between the plaintiff and (he defe^ant. 
defendant. 


Thirdly, The award is not mutual} for the defendant is to 
pay money, but the plaintift' is to give no releafe ; it is only faid 
fhat all fuits lhall ceafe.—T he Court, I'hat is an award on both 
lldes} for the awarding that all fuits lhall ceafe, hatii the effedt of amoupu to a 
a releafe ; and the fubmiffion and awapd m^y be pleaded in diA- releafe. 
charge as well as the releafe, Cro. jae. 448, 

6)3. i.Roll, Abr. 253^ 8. Mod. 3^. 1. Lev. 58. i. Com. Dig. 388. 4, Bac. Ahr. 267, 

Kyd on Awaids, 149. 


Fourthly, The other partner is pot made a party to tlie Ifamanfignan 
fubmiffion. ' ’ ' a.b.tration- 

bond ** for 

The Court. The defendant may undertake for his partner, “ himfeif and 
and having engaged for him, and prothife^ that he (hould perform ” ^ 

the award on his part (notwithftanding the partner is not' bound topper- 
fo to do), yet if he refufe, it is a breaph of the ^efepdant's promife. form the av^ 

And fo the plaintiff had judgment upon the firft argument. »nd!tioi!*, aU*** 

though he ia not a p.trty to tlie fubmiffion.—1. 'Roll. Abr. 244. Cro. Jac. 663. 12> Mod. 

f.Salk. 70; Skin. 679. 1. Com. Dig, 380. 


Q.I 


Sir 



Eaflicr Term, 29. Car. 2. In B. R, 


Cafe 135, Sir John Shaw againft a Burgefs of Colchefter. 

If a perfon takes v«ras upon a trial at the bar, wherein the cafe was 

papers from »n I .. * » 

officei while he * 

IB takiP* plaintiff was a feijeant at law and recoider of Cohhejler^ 

©fa pewtfFicer, and the Qcjcnaant?, rclolving to turn mm out, procured articles 
an ai'iiononthe of mirdcmcanour to be drawn againft him, and then all who had 
cafe wiil lie for liberty to vote proceeded to vote for and againft him, and a poll 
thsdiirui banco. granted to decide the controverfy, it not appearing upon the 
Mocr, 706. view which had the majority of votes; but before the plaintiff 
SaTk V' taken all the names, and whilft he was taking of the poll, the 

8. Mod. 51. defendants took away tlie paper, and would not fuffer him to 
3S4. ’ proceed. 


I'he Jury gave him 300I, damages, 


EASTER 



EASTER TERM, 

The Ywenty-Ninth of Charles the Second, 

I N 

The Exchequer. 

Sir William Montague, Knt, Chief Baron, 

Sir Edward Turner, Knt, 

Sir Edward Thurland, Knt, - Barons, 
Sir Francis Bramfton, Knt, 

Sir William Jones, Knt, Attorney General. 

<SVr Francis Wilmington, Knt, Solicitor General, 


« [ 229 ] 

* Trotter agaJnft Blake. Cafe 136. 

T his was the cafe of my Lord Hollis upon a trial at the Th«Reward0^ 
bar in the exchequer in an ejedment, wherein the cafe » manor may 

was this : enter on a 

copyhold |or« 

Lord Hollis was feifed of the manor of Aldenham, in the county f***®*^ th® 
of Hertford^ in fee, and the lands in queftion were held of the 
laid lord by copy of court-roll, and are parcel pf the aforefaid 
manor. The defendant was admitted tenant, and a fine of eight admiitance, 
pounds impofed upon him for fuch admittance, payable at three ^without making 
diftind payments. The eight pounds was perfonally demanded of ^ for 
him by the lord's fteward, and he refiifed payment j whereupon the havmeVwrittfli 
lord enters and feizes the eftate for <7 forjeiture^ which he would autharity iroin* 
not have infixed on, but that the obftinacy of the defendant made i1 1 h i- lor », 
neceflaiy for him to aflert ahis title and right. Mr, Walker the he hn 
Lord Hollis*s ftewaYd, being fworn, gave evidence, that a fine vf 
eight pounds was fet upon the defendant when he was admitted, 
and that the lands to which he was admitted were ulually let lor tetunt’has ex- * 
feven pounds per annumt fo that the fine was but a little more refiifcd 
than a yearns value: that he himfelf demanded the eight pounds ofW the^tin*.' 
the defendant, being a feafiiring-man, whorefukeu to pay it: that he ms* 
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T*otts« knew the defendant to be the fame perfon who was admitted to 
this copyhold: thaf the demand was made at tl\e ftewate’s cham- 
her in Staple Inn j and becaufe it was payable at three fcveral 
days, he then demanded of him only 2!. 13s. 4d. a? a third part 
of the eight pounds; and that he did enter upon the 25th day of 
November laft for non-payment of the laid 2I. 13s. 4d. 

The CouNSEL/or#^e<i^«^i3»f infilled, that the fteward ought 
to produce an authority in writings given to him by the lord to 
make this demand and entry upon refufal, for the lord’s owning it 
afterwards will not make a forfeiture. 


But THE Court held clearly that there was iio need of an ex.» 
prefs authority in writing, and that it was not neceflary for the 
Iteward to make a precept for the feizure, but that it was nccef- 
* C 230 3 demand fiiould be perfonal. 


If, on a furvey The reafon why the defendant refufed to pay this fine was, Be- 
beinK taken of a by a decree and furvey made of this manor in 

hoWer’be de-^' ^leen Elizahethy the fine to be paid for this copy- 

erred to pay hold was fettled, and it was but three pounds, and no more. 


a ytar's value 
to the lord as a 
£ne on every 
admittance, 
leaving it un¬ 
certain whether 
it ihall be com¬ 
puted accoiding 
to the improved 
value, or accord, 
ing to the rent 
at the time the 
decree was 


* Sir Francis Winnington, Solicitor Generaly faid,/ir the 
defendanty that the cafe was very penal on his fide, but that he 
would make it clear t!iat there was no colour for the bringing of 
this adlion, either as to the matter or the form. He faid, that the 
manor of Aldenham had not been long in this noble lord; he came 
in as purchafer or a mortgagee under the family of the Harveysy 
whofe inheritance it was anciently j and there has been fomc 
doubt, whilft it was in their pofieffion, what fines were cuftomary 
to be paid upon defeents and alienations, but that is now fettled ; 
and the defendant was in the cafe of a defeent for which the fine 


made, the lord is not to be arbitrary at the will of the lord, but is reduced to a 
cannot enter as certainty in ^een Elizabeth's reign, by confent and agreement 
^n^ between the lord and tenants; and that a furvey was then made by 

nimt*of "a ffine virtue of a commiffion diredlcd to fome men of credit and worth 
aflefled accord- in thofe days, who were impowered to fet forth the quantity of 
ing to the im- land and the value thereof, which was done accordingly; and it 
proved value. ^^5 agreed that a year and an half’s value in cafe of a defeent, 
a. Vern, 367. and two years value in cafe of an alienation, fhould be paid as a 
Cro, jac. 617. fij^e to the lord, and the proportion of the value was then com- 
puted by the commiffioners, and decreed by the court of chancery 
4^*00.* »7?* binding to the lords and tenants for ever. T he questiom 

j! Roll. Abr. HOW is, How this year’s value {hall be computed ? The lord 
507. would have it according to the improved value ; the tenant will 

pay according as it was rated in ^een Elizabeth's time by thofe 
. commilfioners: now if this land had decayed in value, the tenant 
Chan. Rep. 4^4. been obliged to pay a fine according to the valuation of 

3. Lev. 309. that time; and if 10, it would be very unreafonable to make him 
a. 1042. for his indufiry and improvement of the land now it is raifed 
t|>Barr. *717. /alue, becaufe that was done by his labour and at his expense i 
j.Tw iu***i« . doubt being what fine (ball be paid, an eje(%nent will 
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fiQtliey becaufe die matter is doubtful, and the law gives thetcy 
nant liberty to conteft it with the lord, and will never let him be 
under the peril of a forfeiture becaufe he will not comply with the 
lord to give up his right without law (a)* 

But the lord hath another and a more proper remedy, for he 
may bring an ai^ion of debtiox the fine thusimpofed (bfi which will 
try the right; and is not (o penal to the copyholder; which point 
was lately refolved ; and that if a copyholder had a probable caufe 
to induce him to believe that he ought not to pay the fine de¬ 
manded (let the right be as it would), yet no e/e,i/ment will lie; 
for it mufi be only in a plain cafe that the lord can enter for a for¬ 
feiture. * For no man forfeits his eftate but by a wilful default 
in himfelf; fuch a forfeiture as is done and prefumed to be com¬ 
mitted upon his own knowledge; but want of underftanding can¬ 
not be made a wjlful neglcdl. It is true, the decree in chancery 
made here cannot vary the law, but it may be evidence of the 
fa <51 i for pr/'ma facie it fhall be intended that fuch values have 
been paid time out of mind, becaufe the Court have fo decreed j 
but then when the fine was declared to be certain, a doubt did 
arife how the year’s value {hall be reckoned, which has been fet¬ 
tled alfo by another decree; and from that time all the refpe< 5 Iive 
lords of this manor have taken fines according to that value which 
is mentioned in the furvey, and this lord himfelf hath taken fines 
in purfuance of the fame, fo that it is clear the fine cannot be ar¬ 
bitrary i but be it fo or not, it is not material to this purpofe, 
becaufe the tenant hath a good and colourable ground to infill 
upon the decree and furvey, and confequently tliere is no wilful 
forfeiture. 

The Lord Chief Baron agreed. That if it be a doubt, and 
die tenant give a probable reafon to make it appear that no more 
is due than what he is ready to pay, it is no forfeiture ; but the 
law in general prefumes that the fine is uncertain, if the contrary 
is not (hewed. Now if the tenant’s doubt did arile upon the equi- 
tablenefs of the fine, in fuch cafe if he refufe to pay, it is a for¬ 
feiture. But here it was, whether it fhall be paid according to 
the computed or improved value, and therefore he inclined tiiat 
the a(^tion would not lie. 

Thurland, Btfron, faid, that no a£lion of debt would lie for s^e Shuttle- 
this fine, becaufe it was neither upon the contraitf nor ex quaji worth *. Gar- 
contradu. 3 *^"^ 


TaoTTfa 

Blakk. 

* C * 3 * 3 

The queftion, 
Whether a Bqq 
utTvOcA on ad¬ 
mittance he rea- 
fonable. or the 
reiufai to pay it 
a forfeitore^may 
be tried in an 
aOion of drifto 
recover the ftiie ; 
but an ytHmui 
will not lie ; for 
if it bedoutKful, 
it ia a proper 
cafe fortfuHy^ 

I. Sid. 58. 

Lut, 597. 

Clift. Z 44 . 

3. Mod. 140. 
Hard. 487. 

3. Lev. 116. 
Prec.Chan, ;68. 

II. Mod. 18. 

I a. Mod. 138. 
3. Peer. Wnu. 
151. 

I. Stra. 433. 
n. Sira. 1043. 
io point, 
z. Stra. 1070. 
Sec 9. (7m. I. 
c. 39. 


340. 


But Mavnarp, Serjeanty as to that, anfwered, that many re- 
folutions had been made in his time of cafes wherein the old books 
were filtjipt. 


(a) See the cafe of Hatton v. HaOeli 3 - »• 35 * > *• 

2. Stra. 1043. Chichefler, 3. Burr. 1717. j Stw»xl 

■(i) So alfo m imUbiiams ajfumpjit v. !• Term Rep. 6i6> 
will lie. See Shuttteworth v. Carnet, 

Th8 
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Ttnt-t«» The Court, upon the whole, thought this to be a proper cafti 

fox equity (a) ; and To direded a juror to be withdrawn, which was 
****** done accordingly. 

AdetruTMyht The exemplification of the decree was offered to be read; 
iread ineviderce which being oppofed, Maynard, Serjeant, informed the Court, 
rtTflTonder^ * nothing was more ufual than to read a fentence in the eccle* 
ih^'ra” of'*the ^aftical court, or a decree in chancery, as evidence of the faft} and 
court. it being allowed to be read, 

I. Keb, 21. Bull. N. P, 243. Ciib. Ev!d. 67. 


The duplicate The Counsee for the defendant took notice, that the com- 
**^"hancT**°” miffion was therein mentioned, which was returned into chancery, 
eanno""te 7 tad burned when the Six Clerks office was on fire in the year 1618; 
though the ori. but a duplicate thereof was produced, which the defendant had 
ginai is deftroy- from the heir of the Harveys, and fo the furvey was prayed to be 
ed, without read, 
proof of its be¬ 
ing a uue cop/. This was oppofed by Sir William Jones; for he faid that 
it was no duplicate, the commiffioners names being all written 
with one hand, and no proof being made that it was a true copy 
of that which was returned. 


If» decree ap- fjg ijkewife obferved upon the reading of the decree, that it 
^buTThe evidence for the plaintiff, becaufe if there had been a fettled 

conimifTion is payment of the fines, there had been no occafion to feek 

never executed, relief ill equity, and that there * was no reafon that the defen- 
tiie decree is not dant fliould come into a court of law to prove fuch fettlcment 
la force. Ijy 2 decree in chancery, for if there be fuch a decree his re- 
• [ * 3 * J medy is proper there; befides, the decree itfelf only mentions 
the year’s value, which was to be fettled by the commiffioners, 
and which he faid was never done; fo that the decree which ap¬ 
pointed the commiffion was not completed, and therefore, being 
but executory, is of no force even in equity. 

The Court were doubtful in the matter. 


(a) But fee thecifes of Peachy v. fon, Bunb. 41. ; Baker ti. Roberts, 
Lord Sometfer, i, Stra, 447. ; Cowper Cafes in Chan. 74.; Bouverie v Pren- 
V. Cleik, 2. Fq. Cafes Abr. 2Z9. tice, i. Brown’s Ch. Cafes, zco. an4 
3. Peer, Wms. 156. ; Difney v. Robin- the ftatute 9. Geo. 1, c. 29. 
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* Addifon againft Sir John Otway. Cafe 137. 

A SPECIAL VERDICT IN EJECTMENT. —^Thc Cafe was If there be 

thus: There was the vill of Rippon^ and the parifli of a parife and a 

• the fame name j and likewife the vill of Kirkby^ and the 

parilh of the fame name j in the county of York. And Thomas P*”®*®*^***® 

jBr<i/Att;fl//^bein^tenantin tailor the lands in queftion, lying in the andal^mjii 

faidparifliesofi 2 ^/)fl«and Kirkby, did, by bargain and lale, convey fufferedofla^ 

the fame, lying (as in truth they didj in the pariflies of Rippon vill, 

and Kirkbyy to the intent to make a tenant to the pracipe in order 

to fufFer a common recovery, and thereby he did covenant to fuf- Ihe panoJu”** 

fer the fame; which recovery was afterwards fufFered of lands in notLmed;yei^ 

Rippon and Kirkh^ but doth not fay (as he ought) in the parijhes «sthey make 

of Rippon and Kirkby\ and the verdidl in efleft found, that he convey. 

had no lands in' the vills ; biit farther, that it was the intent of the 

parties, that the lands in the parifhes fliould pafs; and, Whether ^P*"®** 

they fliould or not was the queftion ? ^ 

S.C. 1. Mod. 

\\.'vi^{ 2 L\Afor the defendant^ that by this indenture and common *5®* 
recovery the lands which lie in the laid pariflies fliall pafs. 

8. C. a. Vent. 31. S. C. 3. Keb. 771. Ante, 47. i. Roll. Rep. 165. 5. Co. 40. Boph. 
aa. I. Sid. 190* Hutton, 105. Cro. Car. 169. Cro. Jac. 574. Comynt, 386. 8. Mod. 17^ 
ti.Mod. 181. a. Barnes, n. Glib. Eq. Rep. 16. Sira. xi»9.1185.1*57. 1167. Cowp. 346< 
Cruife on Rccov. *70. 5. Com. Dig. “ Pleader*’ (3. A, 4 ). a. Bac. Abr. 544, 545. Cowp, 

FiRSTi 
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Aboisoii First, SuppoAng this to be in the cafe of a grant, there if Ae 
mgainjt jg opjy named, yet the lands in the parifli of the fame name 

*Otw*y^ fliall paft, becaufe the grant of every man fhall be taken ftrongeil 
againA himfelf, Owen Rep. 61. So where part of the lands lie in B. 
and the grant is of all the lands in 2)/’ ail the lands in the 
rifli of D.fhall pafs, becaufe in that cafe the pariAi Aiall be intended i 
♦ [ 234 3 and if the * law be thus in a grant, a fortiori in the cafe ofacom- 
P ftea. Barker recovery, which is the common alTurancc of the land. 

*’ H9’ Secondly, The verdidl hath found, that the defendant had no 

lands in the vills of Rippon and Kirkby, and the Court will not in¬ 
tend that he had any there, if not found; fo that nothing pafics by 
the recovery, if the lands in the pariQies do not pafs, which is con¬ 
trary to the intention of the parties, and to the rules of law in the 
like cafes; for if a man devife all his lands in Dale^ and hath both 
freehold and leafehold there, by this devife the freehold only 
paiies, but if no freehold the Icafcs fhall pafs, Cro. Car, 293. fo 
adjudged ■ ii> the cafe of Rofe y. Barflcij for otherwife the will 
>vould be void. 

Thirdly, The pariAi and vill fhall be both intended to fupport 
a trial already had i as where a venire fuciai ought to iffue from 
the parifh of Dale.^ and it was awarded from generally, it is 
weir enough (a)i a fortiori to fupport a common recovery, which 
has always been favourably interpreted i and yet a new trial wiH 
help in the one cafe, but a man cannot comm-^d a new recovery 
when he will; and therefore the Judges ufilally give judgments 
to fupport and maintain common recoveries, that the inheritances 
of the fubjedl may be proferved j for if ^here be tenant in tail, 
the reverAon in fee, or if baron and feme fuft’er a recoyer/j this is 
a bar of the rcverfion, and the dower, and yet the intended reem- 
pence could not go to either, FI. Com. Sijj* 67^ 

5. Co. DornuFs Cafe. 

' Fourthly, The jury have found, that the intention of the 
parties was to pafs the lands in the parifhes, which intention (hall 
be equivalent to the words omitted: and for that there is a notable 
cafe in 2. RoU, Rep. f. 245. where the intent cX the parties faved 
an extinguifhment of a rent. The cafe was, A. makes a leafe 
for years, rendering rent, and then ^snts the reverAon for forty 
years to B. and C. which he afterwards conveyed to them and theilf 
heirs by bargain and Ade, and covenanted to levy a Ane accord¬ 
ingly, to make them tenants to the pr/tfipf^ to fulFcr a coinmott 
recovery to another ufe i the bargain, Ane, and recovery were all 
executed: and it was a^udged that they made all but one convey¬ 
ance, and that the reveruon was notdeftroyed, and by confequence 
the rent not extinguiAted} for though the bargainor might intend 
to dcAroy the reverAon, by making this grant to them and their 
irs, yet the bargainees could never have fuch intention $ ja 4 

^aj I. Roll, Rep. SI. 17. Hob, 6. Cro. Jae. 263. 


though 



Trinity Term, 29. Car. 2. In C. Bt * [ 23,^ ]• 

tiioiuh Aey were now feifed to another ufe, yet by the ftatute of 
WiS, their former right is faved which they had to their proper 
nfe I * and their intention being only to make a tenant to the 
cipe. the ftatute lhali be fo conftrued that the intent of the parties 
(hall ftapd. 

FtFTHL Yy The lands in the pariihes paTs, becaufe the deed and 
common recovery make but one conveyance and atfiirance in the 
law i and thereforcy as a conilru£lion is not to be made upon party 
but upon the whole deedy fo not upon the deed or recovery aloncy 
but upon both togethery 2, Co. 75. Lord CromwePs Cafe. 

SiXTHLYy It is the agreement of the parties which governs 
fines and recoveries, and lands lhall pafs by fuch names as are 
agreed between them, though fuch names are not proper; and 
tiierefore a fine of a lieu conus is good, though neither vill or pa- 
rifh is named therein, Poph. 22. i. Cro. ayOt 276. 693. Cro. 
yac. 574. So if a fine be levied of a common paflure in Dale^ Cro. Car. yoi. 

n is goody though Dale be neither vill or hamlet, or lieu conus out Winch, nz. 
of a vill, 2. Roil. Jbr. 19. So in Sir George Symonds* Cafe, lands S**** <?*• 

as parcel of a manor were adjudged to pafs, though in truth they 
were ufed with the manor but two years i and &e feafon of all 
thefe cafes is, becaufe it was the ^eement of the parties that they 
fliould pafs. If it be obje^ed. That all thefe authorities are in 
cafes of JineSf but the cafe at bar is in a common recovery^ which 
makes a great difference; I anfwer, the proceedings in both are 
amicable and not adverfary, and therefore as to this purpofe there 
is no difference between them ; and for an authority in the point 
the cafe of Lever v. Hofter was cited, which was adjudged in this Anwa. 
court Trin. 27. Car. 2. where the queftion was, Whether upon 
a common recovery fuffered of lands in the town of Sale or the li¬ 
berty thereof, lands lying in Dale., being a diftiniEl vill, in the pa- 
rifh of Sale, ftould pafs or not ? and after divers arguments it was 
flowed to be well enough, being in the cafe of a common reco¬ 
very; and fo was the cafe Pafeh. 16. Car. 2. in B. R. In afpe- ' 
rial verdift the cafe was, That Sir Thomas Thinn, being feifed of 
die manor of Buckland in tail, and of twenty acres of land called 
and known by a particular name, which twenty acres of land were, 
in the time of Edward the Sixth, reputed parcel of the fame ma- ‘ 9 ®* 
nor and always ufed^with it, fold the faid manor and all the lands 
reputed parcel thereof, with the appurtenances, of which he did 
fttffer a common recovery; and it was adjudged upon great con- 
ilderation, dsat though the recovery did not mention the twenty 
acres particularly, yet it did • dock the entail tiiereof, bccaule * L 236 J 
die indenture whichleads the ufes of the recovery was of the lands 
reputed parcel thereof or enjoyed with it, and that the Ihortnefs in 
the recovery was well fupplied by the deed i in which cafe the Court 
were guided by the rci^ution in Sir George Symonds' Cafe (a), 

S*' Fincb’i CmCo, t. Co. 6j. and fee ». Bac. Abr. 544. 

mit. 
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The authorities againft this opinion are two; First, That 6 t 
Stock V, FoXf Cro. Jac. 120. There were two vills, Walton and 
Street^ in the parifh of Street, and a fine was levied of lands in 
Street ; it was adjudged that the lands in Walton did not pafe-by this 
fine. But there is another report of this very cafe by Roi!l, Chief 
JuJlice(a), where it isfaid,If there be in the county of Somerfet the 
villof Street, and the vill of Waltham within the parifli of Street, 
and a man being feifed of lands in the vill of Street, and of other 
lands in the vill of Waltham, all within the parifti of Street, and 
he bargains and fells all his lands in Street, and having covenanted 
to levy a fine, doth accordingly levy it of lands in Street, and 
doth not mention, cither in the indenture or in the fine, any lands 
in W"jltbam, the lands lying there (hall not pafs; from which re¬ 
port there may be a fair inference made, That it was Roll’s opi¬ 
nion, that if Waltham had been named in the indenture though 
not in the fine, the lands would have pafled ; and in this cafe the 
parifhes are named in the indenture of bargain and fale; but be- 
fides in that cafe the party had lands both in Street and Waltham, 
and fo the conveyances were not in vain, as they muft be here if 
the lands in the parifhes do not pafs. Secondly, The other cafe 
is that of Baker v. Johnfon in Hutton jo6. But this cafe is quite 
different from that, becaufe there was neither vill or parifli named 
in the indenture ; but here the indenture was right, for the land* 
are mentioned therein to lie in the parifhes, &c. 

And for thefe reafons judgment was prayed for the defendant. 

This cafe was afterwards argued in Mkhaehnai Term following, 
by Pemberton and Maynard, Serjeants, for the plaintiff, 
who faid, 7 'hat the government of this nation was ecclcfiaftical 
and civil; the ecclefiaftical runs by parifhes, and the civil by vills; 
that a parifli is conftituted by the ecclefiaftical power, and may.be 
altered by the king and ordinary of the place ; that the parfon was 
fiiperintendant of the parifli, and the conftable of the vill, which 
was alfo conftituted by the civil magiftrate ; • and from hence it is 
that in real a£fions which are adverfary, lands ought not to be de¬ 
manded as lying in a parifli but within a vill, that being the place 
known to the civil jurifdidion; and if a trefpafs which is local be 
laid at Dale generally, there being both the parifli and vill of Dale, 
the proof of the trefpafs done in the parifli is not good, for it muft 
be at the vill. They ag. eed, that in conveying of lands a fine or 
common recovery of lands in a parifli or lieu conus was good, Cro, 
Jacj 574. but if there be both a vill and a parifli of the fame name, 
and feverally bounded, if the vill be only named without the parifli, 
nothing doth pafs but what is in the vill, bccaufe where a place 
is alledged in pleading it muft be of a vill. Moor, 710, Cro. 
Jac. 121. And this was the ancient way of demanding lands in a 
preecipe quod reddat, becaufe of the notoriety of vills from whence 
vijhes do arife; and becaufe the vill is more particular and ofmoref 

{a) z. Roll. Abr. 54. 


certainty 
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feertainty than a parifh ; and therefore it is requifite that the de- 
ofiandant ihould be very particular in his demand, that the tenant 
may know how to make his defence, and the fiierifF of what to 
deliver pofTeiEon. Befides, a vill is more ancient than a parlih, 
tmd lands have been demanded within them time out of mind, fo 
that the demand (when it is doubtful of what it is made) (hall be 
lUppofed of that which is moft ancient; and fuch conftruilidn is 
moft conformable to the like cafes, for additio probat mtnorttaUm', 
and therefore if father and fon be both of one name, and mention 
be made of one without an addition of junior,, the law in¬ 
tends the father ; fo the vill being more ancient than the 
pariih, that fhall be intended if the parifh is not named. In 
Farmar*s C^e (a), Hartwel, Rode, and Ajhen, were feveral vills 
in the parifh of Rode j the king granted all his tithes in Rode 
and AJben in tenura Richardi Wake, and at the time of the 
grant the tithes of Hartwel were in the tenure of JVake ; it was 
adjudged in the king’s bench, that the tithes in Hartwel did pafs : 
but that judgment was reverfed in the exchequer chamber, bc- 
caufe Rode could not be (i) intended a parifh, and fo to comprehend 
Hartwel, but mull be intended a vill diflin£l from a parifh } and 
fo the tithes of Hartwel being alfo a vill could not pafs by the 
grant of them in Rode, this alfo was the opinion of Pop ham, 
Owen 60. But Gawdy and Fenner were of another opinion. 
As to the finding of the jury, that doth not help if the recovery be 
not full, for they may expound, but they cannot enlarge * each 
other; in a formedon, nient comprife in the record and not what is 
comprifed in the deed is the plea. Things upon a record are open 
to the view of all people, but a deed is a pocket record, and the 
perfons whom it concerneth cannot come at the fight of it; fo 
fines are open and to be feen by all, and are to be proclaimed; but 
^according to this interpretation deeds fhould be alfo proclaimed. 
And there is a manifeft difference between things contained in a 
fine and in a deed; for a fine of a tenement is not good, but a 
deed of a tenement is well enough, but will not help the fine ; and 
therefore men fhould not go out of the rules of the law to help a 
miflake: for which reafoas they prayed judgment for the plaintiff. 

But THE WHOLE CouRT Were of opinion, that the lands in 
the pariflies did well pafs; for as fines and recoveries did grow in 
4ife, and are now become common affurances, they are to be fa¬ 
voured in the law: and it hath been a rule, that even in doubtful 
things conftruftions fhall be made to fupport a deed if poffible, 
ut res magis valeat qudm pereat, Co, Lit. 183. By Rippon gene¬ 
rally, the vill fhall be intended, but Jlabitur prafumptio donee pro^ 
betur in eontrarium, and that is proved by the deed which fhews 

(a) s. And. 124. the Council of Lyons, but it Is otherwlfo 

(b) In a frtecift it muft be intended in grants.—Owen, 61. Seld. on Tithes, 
a*vUii f a p arifti be not named, becaufe c. 6. f. 3,—JVert to the Fovbt« Edi- 
vills ar^ElIbwi^t tl» common law, but Txom, 

not pariflies; tholb were conltituted b/ 
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Afttotioii n^here the lands lie. Both the indenture and recovery being Oait. 

conveyance (a), muft be expounded fothat every part may ftand $ 
Otwat!* apparent by the intent of the parties (which the jury 

have alfo found), that the lands in the parifhes ihould pafs* 
In the cafe of Broci v. Spencer a trefpafs was laid in Hurjly^ and 
it was not faid whether vill or parifh j the defendant pleaded that 
the lands were held of the manor of Marden in the parifh of 
Hurjly^ is'c. and the venire facias was de vicineto only, and not 
de vicineto parochite Hurjley j and it was adjudged good, for the 
vill and the parifh fhall be underflood to be the fame. And as tci 
this purpofe they were all of opinion, that there was no difference 
between a fine and recovery. It is true, the law originally took 
notice of a vill only, bccaufe the divifion of a county into parifhes 
w;as of ccclefiaflical diflribution ; but now by procefs of time ^at 
diflindlion is taken notice of in civil affairs ; and the law hath 
great rega] d to the ufage and pra£lice of the people, the law it« 
ielf being nothing elfe but common ufage, with which it complies^ 
and alters with the exigency of affairs. It was but lately that the 
curfitors would put the word ** parifh*’ into a writ; for if a note 
r 2 'jq 1 delivered to * them of lands in the parifh of Dale^ they 
^ ufed always to make it of lands in Dale% till the Court ordered them 

to do otherwife; fo that though the common ufage was fb for* 
merly it is now otherwife; and the reafon of things changing, the 
things themfelves alfo change. And if this recovery fhould not 
be conflrued to pafs the lands, the intention of the parties would 
fail. It is true, there is no authority exprefs in the point to guide 
this judgment, nor is there any agahift it; but if fuch fhouid be^ 
the opinion of the Court is not to be bound againfl apparent rights 
and it is for the honour of the law that men Ihould enjoy their bar* 
gains according as they intended. 

For which reafons judgment was given for the defendant. * 

(a) Indenture by an infant to declare ashemay a deed, by infancy.—Hob. f.C. 
ufea of a fine or recovery make but one Cro. Jac. 676. Dotigl. 45. 
conveyance; otherwife he might avoid it, 


Cafe 138. 


Goffe againji Elkin. 


InanaAion of CONDITION OF A BOND was, That if the plaintiff fhall 

covenant to X fgalto thedefcndantagoodandfufficicntconvev'ance in the law 
fnske fttcn a • ?iri r 

conveyance of lands m with ufual covenants) m fuch manner as by» 

lands in thc defendant’s counfel fhall be advifed; then if the dcfendailt 

(A as counfel fhould thereupon pay to the plaintiff fuch a fum of money, &c. 

fhall advife, a tjig condition fhould be void. In debt brought upon this bond, 
Iwnfcl*dld defendant (after oyer of the condition) pleads that Mr. Wadk^ 

^Mba bargain ^ counfellor at law, did advife a deed of bargain and fide from the 
and fale with* plaintiff to the defendant, with thc ufual covenants, of all 1^ 
ugual €evm ^ A*"**"*^^ 

R«*n ilgood, without felting out the covenauts particularly.—Kellway, 9$. t. Lean. /a. Leon. 
>t.,|lfod. 78. Ld. Ray. 106^968. 1140. x. Bac. Abr. 459. Cowp. 7x7. DougL 6fi7. 

la^dt 
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iartds in *famaica^ and tendered the conve)«nce to the plaintifl^ Cofir* * 
who refufed to feal the lame, and Co would dffeharge himfelf of 
the condition, the money being not to be paid unlels the alTurance ^*’****» 
made. To this plea the plaintiff demurred. 

George Strode, Serjeant. The defendant hath not (hewed 
the conveyance; and an affirmative plea ought to be particular, 
and not lb general as this ; for to plead generally fuotC exoneravit 
ts not good, but it muft be Ihewed how j and fo it was adjudged 
in the cafe of Horfeman V. Ohinns {«/), where the condition was 
to indemnify land.:* from the yearly rent of tv/enty pounds during 
the demife, the liefendant pleaded, qtiod d tempore confedionis 
/cripti obli^aiorii hucufqite exoneravit^ and upon demurrer, as 
here, it was held no good plea. 

* Secondly, The matter of the condition confifts both of» [240] 
law and faft, and both ought to be fet out; the preparing of the 
deed is matter of fad, and the reafonablenefs and vdidity thereof 
is matter of law, and therefore they ought to be fet forth that the 
Court may judge thereof In 22. Edu>^ 4. pL \o. (b) the condi¬ 
tion of a bond was, that the defendant Ihould fhew the plaintiff a 
fufficient difeharge of an annuity; and it was pleaded, that he ten¬ 
dered a good and fufficient difeharge in general, Virithout fetting it 
forth} and held not good. 

THiRDLY, The plea is, that the indenture had the ufual cove- ** . 

Hants, but doth not fet them forth, and for that caufe it is alfo too Ld’j*Ilay x^* 
general. In 26. Hen. i.pl. 1. the condition was for the per- 568. 1140. 
formance of covenants, one whereof was, that he fhould maice 
fuch an effate to the plaintiff as his counlll fhould advife: the 
defendant pleaded^ that he did make fuch conveyance as the counlel 
of the plaintiff did advife; and the plea was held ill and too general, 
becaule he ihewed not the nature of the conveyance; and yet per- 
fonAanCe was pleaded according to the covenant. 

But notwithftanding thefe exceptions the whole Court 
Were of opinion that this plea was good ; for if the defendant had 
fet forth the Whole deed verbatim, yet becaufe the lands are in 
*famatc6, and the covenants are intended fuch as are ufual there. 

Court cannot judge of them, but they muft be tried by the 
jury. He hath fet forth that the conveyance was by a deed of 
bargain and fale, which is well enough; and fo it had been if by See Medwla vj 
grant, becaufe the lands lying in 'Jamaica pafs by grant, and no Sandham, 1. 
livery and feifm is neceffai'y; if any covenants were unreafonable 
and not ufual, they are to be ihewed on the other fide. 

And fo judgment was given for the defendant. 

(«) Cra. Jac. 634. See aifo Cro. 143. 329. 384. it. Mod. 406. 
j[K. 503. 634. a. Co. 4. Cro. (i) Hob. 107. 

383. a. Leon. 214. xo. Mod. 
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Spring agahift Eve. 


"T^EBT UPON THE STATUTE OF 29. EHz. c. 4. by the iheri# 
^ for his fees for ferviiig of an execution j and verdict for the 
plaintiff. 


Pemberton, Serjeant^ moved in an arreft of judgment, Be- 
caufe the time of holding the parliament was mif-recited, btmg 
milfaken in both the flatute books of Poulton and Kehley as it ap¬ 
peared by the parliament roll (a) \ whereupon judgment was flayed 
till this 'Ferm; and the Court liad copies out of the rolls of the 
time when the parliament was * held, and they were all clear of 
opinion that the time was miftaken in the declaration, and fo arc 
all the precedents; for the plaintiff here declared, that this flatute 
was made at a feflion of parliament by prorogation held at iP’ejU 
mtnjier^ 15 February^ 29. and there continued till the diifb- 
lution of the fame; whereas in truth the parliament began 29 
O&oher^ and not on the 1 ^th of February \ for it was adjourned 
from that time to the 15//^ of February, and ti^en continued till it 
was dilTolved. }Ay Lord Coke in his ^th Injiitute, foL 7. takes 
notice of this miflake in the printed books. 


But the Court were all of opinion, that though it was mif¬ 
taken and ought to have been otherwife (^), yet being after ver^ 
diB it is well enough (e), and the rather becaufe this is a particu¬ 
lar aff of parliament, and fo they are not bound to take notice of 
it; and therefore, if it be miflaken, the defendant ought to have 
pleaded nul tiel record ; but fince he hath admitted it by pleading, 
they will intend that there is fuch a flatute as the plaintiff hath 
alledged, and they could not judicially take notice of the contrary. 

The Serjeant, perceiving the opinion of the Court, deflred 
time to fpeak to it, being a new point; and told the Court, that 
they ought to take notice of the commencement of private a£is^ 
which the whole Court denied. 


And THE Chief Justice faid, that they were not bound to 
take notice of the commencement of a general a£l (d), for the 
Court was only to expound it; and though this had not been in 
the cafe of a particular a£t (where it is clear the defendant ought 
to plead nul tiel record), yet being after verdift it is well enough, 
becaufe the party took no benefit of it upon the demurrer, and 
becaufe of the multiplicity of precedents which run that way. 
So in the cafe upon the flatute of tythes, though it be miftaken^ 

(a) See 3. Lev. 33^. r. Lutw. 203. (</) Ste the cafe of Bourke v. Mer- 

3. Keb. 813. Ld. llay. 77. 3. Bac. gan, in the houfe of lords, January 7. 

Abr. 42. 43. z. Bl. Rep. 1102. 1717, .that the commencement of alia- 

(b) Seethe cafe of Ran w. Green, tute relates to the firll day of the feffion, 

Cowp. 474* in point. Bat fee Dougl. Note t*tht Fouxth Editiom, although 
97. note (41.). / the words be, that it (hall ** takeeffe^l 

(<) Dyer, 95. Yelv. 47. Cro. “ from the pailing of the aA.*’^Ltt||[i^ 
Jag. III. Bro. Abr. “ Parliament," *._H«lines, 4. Tar m Ra u. 410 ," 



THnity Terrti, 19. Car. li In C* B« 

ytt It hath (rften been held good} as if an a^ion be brought upon Spam* 
that ftatute for not fctting out of tythes, declaringy “ fuoJ cum 
“ quarto die Novembris anno fecundo Edw. 6. it was enati^edy &c.** 
and the parliament began i. Edw. 6. and was continued by pro-*- 
rogation until 4 Novembris^ yet this hath often been held goody 
mvAmultitudo errantium tollit peccatum. '* And though in this # £ 242 J 
cafe'the parliament was adjournedy but in that upon the ftatute of 
Edw. 6. it was prorogued, yet the Chief Juftice faid, that as to 
this purpofe there was but little difference between an adjourn- lj, Rgy’ 
ment and a prorogation for an adjournment is properly where 
the houfe adjourn themfelvcs, and a prorogation is when the king 
adjourns them. 

But Atkins, JuJUce, doubted whether the Court ought not to 4,. inft. 7. 
take notice of the comineiicement of a general ail ^ and could i.Vern. irj, 
have wifhed that there had been no fuch rcfolution as there was ^«c.chan. yj# 
in the cafe of Partridge v. Strange in the Commentaries (a) ^ 
for that he was fatisfied with the argument of Morgan, Serjeant^ 
in that cafe, who argued againft that judgment, and held that he 
who vouched a recordand varies either in the year or Term, hath 
failed of his record : but fmee there had been fomany authorities 
fince in confirmation of that cafe, he would fay nothing againft it. 

But he held that there was a manifeft difference between an ad¬ 
journment and a prorogation; for an adjournment makes a felfioa 
continue; but after a prorogation all muft begin ; and 

that an adjournment is not always made by themfelves, for the 
Chancellor hath adjourned the houfe of peers ex mandeto domini 
regis ; and ^een Elizabeth adjourned the houfe of commons by 
commiffion under the great seal. 

(a) Plowd. 77. 


Mires againft Solebay. Cafe 140. 

•^ROVER AND CONVERSION. —On a fpecial verdiftthe cafe Trover win not 
was this, viz. H. being poffeffed of feveral fheep fells them He againft a 
in a market to Jljlony but dfd not deliver them to the vendee. fof on 
Afterwards, in that very market, they difeharge each other of this 
contra£f , and a new agreement was made between them, which was, the goods of any 
that Aijion ihould drive the (heep home and depafture them till fuch perfon by the 
a time, and that during that time H. would pay him fo much every command of his 
week for their pafture j and if at the end of that time (then agreed 
between them) Aifon would pay H. fomuch for his flieep (being diing amount* 
a price then alfo agreed on), that then AlJion fhould have them, to a tnfpafs ; 
Before the time was expired H. fells the Iheep to the plaintiff and then an 
Miresy and afterwards Aljhn fells them to one Marwoody who ailionoftiefpaft 
fought a replevin againft the'plaintiff for taking of the Iheep; rervant,*"^* 
an^he officers, together with Solebay the defendant (who was thnugiidene by 

tbe conl(naR 4 ^{ the mafter.—i. Roll. Abr. 5. 94. t. Vern. 269. 8. Mod. 44. 27s. 10 Mud. zj. 
37. 110.386.14*7 ^ fT. Mod. 66. i8x. iz. Mod. zgr. 309. 530. Stra. 60. 128. 505. 576. 651. 
8zo. 1078. 1184. Ld. Raf. 6z. zz;. 264. 276. 739. Bunb. 67. 3. Wilf. 146. Salk. 441. 

Stra. I51. 813. Bull. N. V , 47. 5. Bac Abr. 267. Cilb. £vid. 180. Cowp. 476. 
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^ iervant to Marwood)^ did by his order, and in aihilance of'tiM.' 
officers, drive the ftieep to Marwoo^s grounds, where they left them. 
The plaintiff demands the (hcep of Solebay^ and upon his refu&l 
to driver them, brings this action againil the fervant. 

The qucftion was, Whether it would lie or not ? 

It was urged at the bar, that the aftion would notltcagainft 
the defendant, becaufe he had not the pofleffion of the gows at 
the time of the adlion brought; for he prefently put them into 
his mailer’s ground: and it was faid, if J, find goods and S, takes 
them away before the adlion brought, trover will not lie againft 
A. \ but it is otherwife if he fell them (rr). In this cafe it would 
have been a breach of truft in the fervant to have delivered the 
goods belonging to his mafter to another. It is true, if there be 
a converfion, though the pofleffion be removed before the action 
brought, yet the a 61 ion will lie, but that is becaufe of the con-> 
verfion. Many cafes were put where the fervant Is not liable to 
an a£lion for a thing done by the command of his mafter} and 
where a bailiff, who is but a fervant to the fheriff, fhall not be 
charged in a falfe return made by his mafter, CVo. Eli%, 181. So 
if a fmith’s man prick an horfe, the aiStion lies againft the mafter 
and not againft the fervant 

• The Court before they delivered any judgment in this calc 
premifed thefe two things: 

First, That it is necelTary in trover to prove a property in the 
plaintiff, and a trover and converfion in the defendant: and it was 
faid by Atkins, Jujike^ but denied by the Chief Justice, 
that though goods are fold in a maiket, yet the property is not 
changed till the delivery, for which he cited Keilway 59. 77, 
But THE Court held clearly in this cjfe, that the firft fale to 
Aljion was defeated by the agreement of the parlies afterwards j 
for when a bargain is made, and all the pai-ties confent to diflblve^ 
it, and other conditions are propofed, the new agreement deftrovs 
the former bargain. And the Chief Justice faid, that if"a 
horfe was bought in a market, for wliicli the vendee is to pay ten 
pounds, if the ready money be not paid the piopeny is not altered, 
but the party may fell him to another. 

Secondly, This new agreement, to have the fheep if Aljfon 
would pay fuch a fum of money at a future day, will not amount 
to a fale, and the new propeity is changed, and conlequcntly the 
fale by H. to the plaintiff before the day is good, and fo the pro¬ 
perty of the fheep is in him. 

* But THE WHOLE CouRT Were of opinion, that the aflion 
would not lie againft the defendant. 

First, The defendant could be guilty of no converfi^ 
die driving the cattle by virtue of the rcplcvinjKDnld iKSt 
(«) I. R«n, Abr. See slfri 1 . Com. Dig. 221. (F,), 

guilty ; 



Trittity Term, 49. Car. 2. In C. B. 

Milty i but at that time th<f fheep >rcre in cujiodia legisy and the Miarg 
law did then preferve them fo that no property can be changed; 
and if fo, then there could be no converfion. ** 

Secondly, ' 1 ‘he aflion will not lie againft the fervant; for 
it being in obedience to his mafter’s command, though he had no 
title, yet he fhall be excufed. And this rule Justice Scroggs 
faid would extend to all cafes where the mailer's command was 
not to do an apparent wrong } for if the mailer’s cafe depended 
upon a title, be it true or not, it is enough to excufe the fervant; 
for otherwife it would be a mifehievous diing, if the fervant upon 
all occaiions muil be fatisfled with hi^ maker's title and right 
before he obey his commands ; and it is very requiilte that he 
(hould be fatisned, if an adlion ihould lie againil him for what he 
doth in obedience to his mailer. But it was faid, the (a) fervant 
cannot plead the command of his mailer in bar of a trefpafs. 

And it was likewife faid, that in this cafe the driving of the cattle 
by the fervant to the grounds of his mailer, or a ilranger’s helping 
to drive them without being requeiled, is j uiliflable. 

Thirdly, Becaufc what was done by the defendant was done Cowp. iS. 
in execution of the procefs of the law, and he might as well 
juftify as the officer; for if he forbid the defendantto have affiiled 
him, yet his affiiling him afterwards would not have made him 
guilty, becaufe done in execution of the law. 

• Fourthly, Becaufc it is not found that the fervant did convert 
the iheep to h is own ufe j for the fpccial verdidl only finds the demand 
and the refufal, which is no converfion; and though itisan evidence 
of it to a jury, yet it is not matter upon which die Cov.Vt can give 
judgment of a converfion, lO Co. 57.; and therefore the jury 
fhould have found the converfion as well as tlic demand and refufal, 
like the cafe in 2. Roll Abr. 693. In an affife of rent feck, upon 
nul tort pleaded, the jury found a demand and refufal, et JicdiJJeift* 
vit’y it was held to be no good verdift, for the demand ought to 
have been found on the land, and ftiall not be fo intended uiilefs 
found. 'I'hc plaintiff here hath fet forth in his declaration a re- 
queft to deliver j then a refufal and converfion too, which Ihews 
that they ought to be found, becaufe diftindl things j and the find¬ 
ing of the demand and refufal was only a prefumptive, not a* con- * [ j/i t 1 
clufive proof of the converfion; and if the jury themfelves know * ^ J 

that there was no converfion, yet the plaintin hath failed' in his 
r.dtion: as if a trover be brought for cutting trees and carrying 
of them away, and the jury know that though the defendant cut 
them down, yet they Hill lay in the plaintifPs clofe, tliis is no con¬ 
verfion. And though it hath been ftroiigly infilled at the bar, 
that the Court fhall intend a converfion, unlcfs the contrary ap¬ 
peared, and are to dire£l a jury to find the demand and refufal to 
^ a converfion, and the opinion of Doddridge and Croke, in 
i^fUUiRfp^ 60. was much relied on, where Adana recovered 
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Trinity Term, 19. Car. i, InC..B. 

igainft Letois forty pounds in the Court of Exofi, and three butti 
of fack were taken in execution, and'the plainrifFdepofited twenty- 
two pounds in the hands of the defendant to prevent the fale of 
the fack, which was to be a pledge to return it upon requeft, if 
the defendant was not paid before the next court day; the jury 
found the debt wgs not paid, and that no requefl was made to re¬ 
turn the fack, but that the plaintiff rcquefted the defendant to re¬ 
turn the money; yet it was held by thofe two Juftices, that the 
law would fupply the proof of a convcrfion though it was no^ 
found, for it fliail be prefumed that the money was denied to the 
plaintiff, and that the defendant might ufe it himfelf; and becaufc 
no other proof could be made, that very denial fhall be a conyer- 
fion in law (a). So a denial of a rent feck after demand is a dif- 
feifin, much more in perfonal actions where the fubftance is found, 
it is W'ell enough, i. /«/?. 282. a. 

But THE Court faid, that notwithftanding this authority, 
they would not intend a converfion, unlcfs the jury had found 
it (h)-, efpcciaily in this cafe, bccaufe they ought to have found it 
to make the fervant liable; for if the converfion was to the ufe of 
his mafter, there is no colour for this adtion to be brought againft 
Ae defendant, but it ought to be brought againft the mafter. 

Whereupon a venire facias de novo was prayed to help the in- 
fufficiency of the verdia, the converfion not being found.—But 
THE Court faid, it was to no purpofe to grant a new trials 
uniefs the plaintiff had a new cafe. 

And fo jfjidgment was given for the defendant. 

(a) 1. Bulll. 308. Cro. Eliz. 4')5. (b) Hob. i?t. i. Roll. Rep. 131, 

Couldf. 15a. Moor,4rio. Si.les, 361. jo. Co. 57. i.Com, Ptg. jao. (E.) 
Plowd. 92, j. Roll. Abr. j. lo. Co. 
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Sir Edward Thurland, Knt, > Barons* 

Sir Francis Bramfton, Knt, j 

Sir William Jones, Knt, Attorney General, 
iS’/r Francis Winnington, Knt, Solicitor General, 


* Bill agatnji Nicholl, 

I N AN ACTION BROUGHT IN THE COURT OF EXCHEQUER, 
the defendant pleaded another adion depending againft him 
for the fame matter in the common pleas } and upon “ nul 
t'tel record* replied by the plaintiff, a day was given to bring in the 
record \ and when it was brought in, it appeared that there was a 
variance l)etween the record in the common pleas, as mentioned 
in the defendant’s plea, and the record itfelfj for the defendant in 
his plea hadalledgedone Gerrard to be attorney infteadof Qardinery 
who was attorney upon record, 

And, Whether this was a failure or not of the record ? was the 
^ueftion. 

It was laid, on the defendants ftdey that it was fuch a variance, 
that it Hi^e it quite another adlion. 

And on the plaintijps fide it was laid, that an immaterial vari¬ 
ance will not prejudice where the fubftance is found, 7. Hen, 4, 
fU 1. Bro, “ Failurey** pi, 2.15. 

Curia advifaro vftB, 
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Trinity Term, 29* Car, 2. In C. S; 

Foreft Tam agahfft Wire. 

T'^BT upon the ftatute of 5, jE/tz. c. 4. for ufing the trade of 
filk weaver in London^ not having been an apprentice feven 
years. The a£tion was brought in this court, and laid in London^ 
and tried by nift prim, and a verdiib for the defendant. 

And now the plaintiff, to prevent the payment of cejis, moved 
by Mr. Ward againll his own aiSion, and faid, that it will not 
lie upon this llatute in any of the courts of Wejiminjicr\ for it is 
not only to be laid (as here) in the proper county, but it is to be 
brought before the juftlccs in their feffions; and this is by force of 
the itatutc made 31. Eli%. c. 4. and 21. "Jac. c. 4. which 
enacts, “ I'hat all informations upon penal ftatutes muft be 
“ brought before the juftices of the peace, in the county where 
“ the faiif was committed.” 

But THE Court were clear of opinion, that the a^ion may 
be brought in any of the courts of Wcjhninjier, who have a con-i 
curring jurifJi^ion with foe juftices j and fo they faid it hath bee^ 
often rclolved, 

Covvp, 359.5 and Shipman v. Tlenbell, 4. Term Rep. tog. 

* The Attorney General agahtji Alfton. 

A n INqyiSITION UPON AN ACCOUNT STATED Went OUt tO 
enquire what lands one Havers had in the twentieth year of 
this king, or at any time fince, he being the receiver-general ii| 
the counties of Norfclk and Huntingdon, 

The JURY found that he was feifed of fuch lands, he. W here*? 
upon an extent goes out to feizc them into the king’s hands, for 
payment of eleven hundred pounds wliich he owed to foe king. 

Alfton, the terre-tenant, pleads, that Havers was indebted to him* 
and that he was feifed of thofe lands in the twcntietli year of 
Charles the Firjl, which was before the debt contrailed wifo him, 
and that he became a bankrupt likewife before he was indebted to 
the king, and thereupon thefe lands were conveyed to the defcni 
d.:nt by affignment from the commiflioners of bankruptcy, ior foe 
debt due to him from Havers, absque hoc that he was feifed of 
thefe lands at the time he became indebted to the king. 

The Attorney General replies, That he was feifed of 
thefe lands before the commifiion of bankruptcy iflued, and before 
he became a bankrupt, and that at the time of his feifin he was 
receiver, and accountable for the receipt to the king; and 
fo foiled in the twentieth year of tliis preferyt king, he was found 
in arrear eleven hundred pounds 5 for the payment whereof 
chargeable by the ftatute of the 13* A/xz, c . 4. which fubjects all 
Mhe lands of a receiver which he hath or IhaJl have in him during,^ 
^thc time he remains accountable: and fo prays th^ the kiil^ 
may not be amoved; to this foe dcfen-daiu demurred. 

V ' SaWYIRx 



Trinity Term, 29, CaK 2. 


In C. S« 


Sawyer, fsr the defendant., held, that the replication was ill 
both in form and fubftancc. 

First, It doth not appear that the defendant continued receiver 
from the time he was firft made, as it ought to be, or elfe that he. 
was receiver during his life; for if a man is receiver to the king, 
and is not indebted, but is clear, and fells his land, andeeafes to be 
receiver, and afterwards is appointed to be receiver again, and 
then a debt is c6ntra<Sted with the king, the former fale is go^. 

Secondly, The replication is a departure from the inquifition, 
which is the king’s title j for the lands of which enquiry was to be 
made, were fuch which Havers had in the twentieth year of 
Charles the Second^ and the defendant fliews that Havers was not 
then feifed thereof, but makes * a good title to himfelf, by indenture 
of bargain and fale made to bin) by the commiilioncrsof bankruptcy, 
and fo THE Attorney General cannot come again to fet up 
a title precedent to the defendant, for that is a departure ; it is 
enough for the defendant that he hath avoided the king’s title, as 
alledged; and though Mr, Attorney is not bound to takeilTue 
upon the traverfe, yet he cannot avoid waving both the title of 
the defendant and the king, by infilling upon a new matter. 


T»* 
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It was agreed. That the king had two titles, and might cither 
have brought his inquifition grounded upon the debt ilated, or 
upon theftatute of the 13. Eliz.c. 4. upon becoming re¬ 

ceiver j but when he hath determined his eleftion, by grounding 
It upon the debt Ilated, he cannot afterwards have recourfe to the 
other matter, and bring him to be liable from the time of his being 
receiver : as if an inquifition go to enquire what lands the 
debtor of the king had fuch a day when he entered into a bond, if 
there be an anfwer given to that, Mr. At iorney cannot afterwards 
frt up a precedent bond, bccaufe it is a departure, and the ftatute 
itfelf veils no eftate in the king, but makes the receiver’s lands 
liable as if he had entered into a ftatute ftaple. The inquifttion, 
therefore, fliould have been grounded upon the ftatute, and then 
the defendant might have pleaded the zti of indemnity, of which 
he might have the benefit; but if not, he may be let into the equity 
of the ftatute of the 33. Hen. 8. c. 39. which gives liberty to 
purchafers to have contribution, and to plead fufficient matter, if 
they have any, in difehargeof the debt. 

But on the other ftde it was faid, that the replication was good, 
for if the fale was after his being receiver, though before he be¬ 
came indebted, yet by the ftatute of the 13. Eliz. c. 4. the lands arc 
fubjedl to a debt contradled afterwards, becaufc it hath a rctrofpei^ 
to the time he was firft receiver. By the common law both the ***• .1*** 

body and lands of the king’s debtor were liable from the time 
he became indebted; but becaufe fuch debtors oftentimes fold thofc 
Jl^ds w'hich they had whiJft they were officers, and fo the king 
yfes defeated, therefore was this ftatute made to fiipply that defedt 
of the common law, by which ftatute all the lands he had at any 

time 
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time during his continuance in the office were made liable. And 
though it may be objeaed, that becaufe of this inquifition the 
king is limited to a time, vix. that enquiry ihould be *made what 
lands Havers had in the twentieth year of the king, yet it was 
faid the enquiry may be general. The elegit ancienriy left out the 
time, becaufe the law doth determine from what time the party 
doth become liable; So that the queftion is about the king’s titles 
which if it appear to precede that of the terre-tenant, then the 
king’s hands are not to be amoved; and thereupon Judgment was 
prayed for him, Bro. « Prerogative^^* 59, 

Curia advijare vult. 
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Barker againji Keat. Cafe 144, 

A SPECIAL VERDICT IN EJECTMENT. —^The jury made a Theitferwrio* 
fpecial conclufion by referring to the Court, Whether a 
there was a good tenant to the preecipe or not, which 
was made by a bargain and faky but no money paid, nor any rent *** 
referved but that of a pepper-corn^ to be paid at the end of fix Ttenairttothr 
months, upon demand, and the releafe and grant of the reverfion fracipi. 
thereupon was only “ for divers good confiderations.’* - o 


The queftion was. If this leafe, upon which no rent was referved 
but that of a pepper-corn^ be executed by the ftatute 27. Hen. 8. ,5 * *’ 
c. 10. of Ufes or not ? If it be, then there is no need of the entry s,C. i. Frena, 
of the leflee, for the ftatute will put him in adlual poffeffion, and *49- 
then the inheritance, by the releafe or grant of the reverfion, will 4** 
pafs. But if this leafe be not within the ftatute, becaufe no ufe 
can be raifed for want of a confidcration, then it muft be a con- JL* 
veyance at the common law, and fo the leflee ought to make an i. Cro. 
affual entryi as was always ufual before the making of the ftatute. 
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Waller and Maynard, Serjeants, argued, that hare was t» 
confideration to raife an ufe, for the refervation of a pepper-corn 
is no profit to the leflbr; it is not a real and good rent, for fo 
fmall and trivial a matter is no confideration i for that which muft 
be a good confideration ought to be money, or fome other valuable 
thing.— Secondly, Then this conveyance is not executed by the 
ftatute of Ufcs j and if fo, it is not good at the ccvnmon law, it 
being only a leafe for years, and no entry, without which there 
can be no pofiTeiHon; and if not, then there can be no reverfion 
upon which the releafe may operate, it is only an interejfe ter~ 
mini i and fo was the opinion of my Lord Coke (a) fince the mak¬ 
ing of this ftatute. * And that no ufevrzs raifed here, the cafe of 
ray Lord Paget was cited, to which this was compared : my lord, 
being fcifcd in fee, covenanted to ftand feifed to the ufe of Trent- 
bam and others, in confideration of payment of his debts out of 
the profits of his owji cftatc; this was adjudged a void ufe, be- 
caufe there was no coiiiideration on Trentham's part to raife it,, 
the money appointed to be paid being to be raifed out of the pro¬ 
fits of my lord’s cftatc. The words of the leafe arc “ demife, 
grant, &c.” which arc words at the common law, Co. Lit, 45. b. 
and it is not poilible that a future executory confideration fhuuld 
raife a prefent ufe, for the pepper-corn is not to be paid till the 
end of fix months j and as this confideration is executory, fo it is 
contingent too, for the leflbr might have releafed before the expira¬ 
tion of the fix nicnths. If the cafe of Lutwich v, Mitton [h) 
be objefted, where it was refolved by the two Chief Juftices and 
Chief Baron, that upon a deed of bargain and fale of lands, where 
the bargainee never entered, and the bargainor, reciting the leafe, 
did grant the reverfion expedlant upon it, that this was a good 
grant of the reverfion, from which the pofleffion was immediately 
divided, and was executed and vefted in the bargainee by virtue 
of the ftatute of Ufes j this is no objection to the purpofe, be- 
caufe in that cafe the bargainor was himfelf in actual pofleffion : 
fo that if there be no good tenant to the pracipe in this cafe, 
though all that join in it are ejlopped to fay fo, yet the tenant in 
tail, who comes in above, is not barred, 5. Hen, 5. pL 9. 

But on tke other fide it was faid, that the leflfee was in poffief- 
fton by the ftatute \ for the word “ grant” being in the leafe,’,and 
the refervation being a pepper^corn, that will amount to a bargain 
and fale, though it hath not thofe precife words in it, 8. Co. 94. 
But if it Ihould not, yet another ufe may be averred than what is 
in this leafe ', likc BedePs Cafe, 7. Co. 40. b. where a man, in con¬ 
fideration of fatherly love to his eldeft fon, did covenant to ftand 
feifed to the ufe of him in tail, and afterwards to the ufe of his 
fecond fon; there, though the confideration refpe^ted his eldeft fon 
only in words, yet a confideration which is not repugnant Co it 
may be averred j and though an entry is not found, yet it fliall 
j|Ot be intended, fince the j\iry have not found the contrary. 

{a) Co.l;,.,... (i) Cro. Jac« 604, 

North, 
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. * Chief Jufilce. At firft when this Ibrt of conveyance Ba**** 

•was xifed, the lelTee upon the leafc for a year did always m^e an 

adlual entry, and then came the rdeafe to convey the rcverlion; 

bot that being found troublefome, the conftant praiflce was to Ctw. Jk. 

make the leafe for a year, by the deed of bargain and, fale, for ** 

the confideration of nve {hillings, or fome other fmall fum j and 5°,!, 

this was held, and is fo ftill, to be good without any a^ual 

entry, and the bargainee thereby is capable of a releafe (though Ld, Ray. kC. 

he cannot bring an a£Hon of trefpafs without entry); for when 799 * 85J’ 

.money is the confideration of making the bargain and fale, it is * 

executed by the ftatute of Ufes, and fo the releafe upon it is goodj 

but if the deed be not executed, it is otherwife. 

But this being to fupport a common recovery, was to be fa¬ 
voured (a) i and therefore the Court took time to confider till 
the next Term •, and then 

North, Chief fujilce^ faid, That if a real a£lion be brought 
againft Jt. who is not tenant to the praape^ and a recovery be had 
againft him, the IherifF erm turn him out who is in polTeflion; 
but if he who is not in pofleffion come in by voucher^ he is ejiopped 
to fay afterwards that he was not party to the writ, fo that he who 
is bound muft be tenant or vouchee, or claim under them. Con¬ 
veyances have been altered, not fo much by the knowledge of the 
learned, as by the ignorance of unlkilful men in their profeiEon. 

The nfual conveyance at common law was by feoffment, to 
which livery and fcifin were neceffary, the pofleffion being given 
thereby to the feoffee; but if there was a tenant in pofleffion, and 
fo livery could not be made, then the reverfion was granted, and CjUe, 
the particular tenant always attorned : and upon the fame reafon 
it was that afterwards a leafe and releafe was held a good convey¬ 
ance to pafe an eftate} but at that time it was made no queftion 
but that the leflee was to be in adtual pofleffion before the releafe. 

Afterwards ufes came to be frequent, and fettlements to ufes were ***• 

very common, by reafon whereof many inconveniencies were in¬ 
troduced i to prevent which the ftatute of 27. Hen. 8. c. 10. was 
made, by which the ufe was united to the pojfejjion ; for before 
that iiatute ufes were to be executed according to the rules of 
equity, but now they are reduced to the common law, and are of 
more certainty, and therefore are to be cunftrued according to 
the rules of law. * At the common law, when an efliate did * r * -« 1 
pafs by feoflinent, the leflbr or vendor made a leafe for years, and I- 5 J 
the leflee adfually entered, and then the leflbr granted the rever- Cro. Car. tint* 
flon to another, and the leflee attorned, and this was good. 

Afterwards, when an inheritance was to be granted, then alfo was 
a leafe for years ufually made, and the leflfee entered as before, and 
then the leflbr releafed to him, and this was good. But after the 
ftatute of Ufes it became an opinion, I'hat if a leafe for years 
was made upon a valuable confideration. a releafe might operate , / 

(«) Seetlie cafe of Addifon v. Otway, ante. 237. 

upon 
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tipon that without an a&ual entry of the leflee, becaufe the ftatute 
did execute the leafe, and raifed an ufe prefently to the leffee. S i iC' 
Francis Moor, Serjeant at Lawy was the firft who pratffifed this 
way. But becaufe there were fome opinions, that where convey¬ 
ances may enure two ways, the common law fhall be preferred, 
unlefs it appear that the party intended it ihould pafs by the fta- 
tute, thereupon the ufual courfe was to put the words “ bargain 
“ and fale” into the leafe for a year, to bring it within the ftatute, 
and to alledge that the leafe was made to the intent and purpofe 
that by the ftatute of Ufes the leffee might be capable of a releafe; 
but notwithftanding this, Mr. Noy was of the opinion, that this 
conveyance by leafe and releafe could never be maintained with¬ 
out the aSiual entry of the lelTee. This cafe goes farther than any 
that ever yet came into judgment, for money is not mentioned 
here to be the confideration, or any thing which may amount to 
it, unlefs the pepper-corn^ which he held to be a good confidera- 
t.l.d.Ray.801, tion. The leafe and releafe are but in nature of one deed, and 
then the intent of the parties is apparent that it Ihould pafs by the 
ftatute, and eo injianti that the leafe is executed, the refervation 
is in force. The cafe put by Littleton in Se£i. 459. is put at 
the common law, and not upon the ftatute; where he faith, 
Cro.Car. iio. That if a leafe be mad^ for years, and the leffor relcafcth all hiS 
«* Mod * 1 leffee before entry, fuch releafe is void, becaufe the 
leuee had only a right, and not the poffeffion, which my Loro 
Coke, in his comment upon it, calls an interejfe termini.^ and 
that fuch releafe lhall not enure to enlarge the eftatc without the 
poffeffion, which is very true at the common Jaw, but not upon 
the ftatute of Ufes. 

* C ^53 D * therefore judgment was given by the whole Court, 

that the word “ grant” in the leafe will make the land p.ds by 
way oiufe\ that the refervation of a pepper-corn was a good con- 
ftderation to raife an ufc to fupport a common recovery ; that this 
leafe being within the ftatute of Ufes, there was no need of an 
a£iual entry to make the Icft'ee capable of the releafe ; for by vir¬ 
tue of the ftatute he ftiall he adjudged to be in adtual pofleffion, 
and fo a good tenant to the pracipe. And judgment was given 
accordingly in Michaelmas Term following. 
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Kendrick agahifl Bartlaiid. 

'^HE PLAINTIFF brought an ailion on the cafe foi flopping the 
water going to his mill, with a coutinuando, The defen¬ 
dant pleads, that the flopping was contra voluntatem, and that tali 
diet which was between the iirft and the laft day laid in the conti- 
nuandof the plaintiff himfelf had abated the nuifance, and fo he 
had no caufe of adion. To this plea the plaintiff demurred. 

*30. 1. Sid. 319. Cro, Jac. 207.618. 11. Mod. 258. iz. Mod.s4. 127.131. 

Stra. 1036. 1095. 1140. Ld. Ray. 240. 803. 823. 974. 977.1126. 1382. 
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BAtDWYt^, Serjeant^ who argued to mdntain the plea, did not KiNonrefc 
rely upon that part of it where the defendant faith, that the Hop- 
ping of the water was involuntary, becaufe he doing the thing 
it ^ould not be contra volmtaUm but the queftion would be, 

Whether the plaintiff had any caufe of aftion to recover damages 
after the abatement of the nuifance f and he fud, that he had abated 
it before the a£tion brought, and counted for damages after die 
abatement, for which he had no caufe of a£tion, and this he had 
confefTed by his demurrer. 

But THE Court were of opinion, that it was not a good plea, 
and took this difference between a quid permittat or an ajjife for 
a nuifance, and an ai^ion on the cafe for the fame; for the end of 
a quid permittat or an aflife was to abate the nuifance, but the end 
of an atfion on the cafe was to recover damages} therefore, though 
die nuifance was removed, the plaintiff is intitlcd to his damages 
that accrued before; and it is ufual in affions of this nature to lay 
the continuando for longer time than the plaintiff can prove, but 
he fhall have damages for what he can prove, and fo here he fhail 
recover the damages which he fuftained before the abatement. 

And thereupon judgment was given for the plaintiff. • 


• Walwyn againfi Awberry and Others. 

*"PRESPASS FOR THE TAKING AND CARRYING AWAY OF 
FOUR LOADS OF WHEAT, AND FOUR LOADS OF RYE, &C, 
The defendants juftify. For that the plaintiff is redtor of the redrory 
impropriate of B. and that the chancel was out of repair, and that 
the Bijhop of Hereford, after monition firft given to the plaintiff, 
had granted a fequeftration of the tythes of the red:ory for the re¬ 
pairing the chancel; and that the defendants were churchwardens 
of the pariih; and that the particulars mentioned in the declara¬ 
tion were tythes belonging to the plaintiff as redor aforefaid; and 
that by virtue of the faid commiifion they took the fame for re¬ 
pairing of tlie faid chancel, and that for thefe tythes fo taken they 
had accounted to the biihop. To this the plaintiff demurred. 

The queftion was. Whether an impropriate reSiory be charge¬ 
able for the repairs of the chancel by the fequeftration of the 
tythes by the biftiop ? 

Thofe who argued in the negative for the plaintiff could not 
deny, but that church reparations did belong to the ecclefiaftical 
courts, and that as often as prohibitions have been prayed to that 
jurHdidion, confultations have been as often granted ; notwith- 
Ihmding in many cafes the rates for fuch reparations have been very 
unequally impofed; and the reafon is, becaufe thofe courts have 
original jurifdidion of the matter. It was admitted alfo, that 
pariftiioners are bound to repair the church, and the redor the 
chancel, and this in refped of their lands; and therefore if a man 
hath lands in one fown anddwell in another, he fhall be contributory 
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WAtwTH to the repuation of that church where his lands are, aiid not vri»ir$ 
•gainfi inhabits ; and that all this was by the common cuftom of 

Awistir England long before the making of the ftatute of 31. Hen. 8. c* 
A»o Otkbxs. which parfona^es were made lay fees. But then it muft 

be undeiilood, that this was no real duty incumbent upon diem, 
but was a perfonal burthen, for which eveiy parilhioner was charge¬ 
able proportionably to the quantity of land-which he held in the 
parifli i in which cafe if he refufed to be contributory, the ordinary 
did never intermeddle with the poiTeffions, but always proceeded 
by ecclefiaftical cenfures, as excommunication of the party re- 

* £ ^55 ] fufing i which is the proper remedy. * But in cafe of an appro¬ 
priation in the hands of an ecclefiaftical corporation, as dean and 
chapter, &c. there, if a refufal be to contribute to the repairs, the 
ordinary may fequefter; and the reafon is, becaufe a corporation 
cannot be excommunicated. The ordinary may alfo fequefter in 
things of ecclefiaftical cognizance, as if the king do not prefent; 
fo he may take the profits within the fix months that the patron 
hath to prefent, and apply them to the paftor of the church by 
him recommended, becaufe the ordinary hath a provifional fuper- 
intendency of the church j and there is a neceffity that the cure 
ihou^ be fupplied until the patron doth prefent, and this is a 
kind of fequeftration. But in fome cafes the ordinary could not 
fequefter the profits belonging to fpiritual perfons, though he was? 
lawfully entitled to them for a particular time and purpofe; for by 
the ftatute of 13. Eliz. c. 20. it is enafted, “ That if a parfon 
“ make a leafe of his living for a longer time than he is refident 
** upon it, that fuch leafe Ihall be void, and he ftiall for the fame 
“ lofe one year’s profits of his benefice, to be diftributed by the 
“ ordinary amongft the poor of the parifh.” Now he had no re¬ 
medy to recover the year’s profits but in the ecclefiaftical court; 
he could not fequefter j and to give him authority fo to do, a fup- 
plemental ftatute was made five years afterwards, in the eighteenth 
year of the queen’s reign {a), by which power is given him to grant 
a fequeftration; fo that if he could not fequefter in a cafe of i^ich 
he had 2 jurifdidtion by a precedent ftatute, a fortiori he cannot in 
a cafe exempted as this is from his jurifdidion. But admitting a 
fequeftration might go, then this inconveniency would follow, 
that if other lands fhould be fequeftered for the fame purpofe, the 
former fequeftration could not be pleaded to difeharge them, be¬ 
caufe the intereft is not bound thereby, no more than a fequeftra¬ 
tion out of chancery is pleadable to an adbon of trcfpafs at the com¬ 
mon law. 'I'his cafe cannot be diftinguiftied from that of Jeffieriet 
in 5. Co. and from what the civilians teftified to the court there, viz. 
That the churchwardens and greater part of the pariihioners, upon 
a general warning given, may make a taxation by law, but thefamb 
iball not charge the land, but the perfon in refpedt of his land % 
fo chat it is he that is chargeable and may be excommunicated 
in caik of refufal to contribute, but his lands cannot be fequefterei^ 


(a) il. Elm. c. tit 


becaufe 



AwUEItEY 
AND UTHkRt* 


Trinity Term, 29. Car. 2. In C. B. * [ 256 1 

liecaufe it is not the bufinefs of the ordinary to meddle with the Walwy* 
temporal pofleffions of lay-men, but to proceed againft them by 
ecclefiaftical cenfures; and the parifhioners * lands may be as well 
fequeftered for the repairs of the church, as the lands of the im¬ 
propriator for the repairs of the chapel j for which realbns it was 
held, that a fequeflration would not lie. 

But ett the other fide it was faid, that before the making of the 
ftatute the rector was to repair the chancel under pain of fequef- 
tration, which the ordinary had power to grant in cafe of refufal; 
and that his authority in many cafes was not abridged by the fta- 
tute. The cafe of Parry v. Banks (a) was cited, where in the 
twenty-fourth year of Henry the Eighth a parfonage was appropriated 
to the deanery of St. J/apb^ and a vicarage endowed, which the 
bifhop diffolved in the twenty-fourth year of ^een Elizabeth\ and 
Parry, pretending that notwithftanding this diflblution it was in the 
king’s hands by lapfe, obtained a prefentation: and it was refolved, 
that after the ftatute of Diflblutions, which made parfonages lay 
fees, the ordinary could not difl’olve the vicarage where the par¬ 
fonage was in a temporal hand, but being in that cafe in the hands 
of the dean he might. 'I'he reftor is to repair the chancel be- 
caufe of the profits of the glebe, which is therefore onus reale im- 
f of turn rebus et perfonis ; and of that opinion was John de 
Atkin, who wrote one hundred years before Lyndwood, where 
in fol, 56. he faith, That if the ch^cel be out of repair, it affedls 
the glebe. And that the conftitution of the canon law is fuch Vaugh. 347, 
will not be denied; and if fo, canons, being allowed, arc by ufe 
become parcel of the common law, and are as much the law of 
the kingdom as an adi: of parliament; for what is law doth not 
fifcipere magis aut minus. Several cafes were put where the 
biihop doth intermeddle with the profits of a parfonage; as in the 
cafe of a fequeftratiOn upon a judgment obtained againft a fpiritual 
perfon, where a feri facias is diredfed to the fheriff upon that 
judgment, and he returns clericus benefeiatus non habens laicvm 
feodum ; for which reafon he cannot meddle with the profits of 
the glebe j but the biihop doth it by a fequeftration to him di¬ 
rected. He may likewife retain for the fupply of the cure, and pay 
only the refiduej which hath been omitted on the other fide. As 
the ordinary might diflblve a vicarage endowed where the parfon¬ 
age was in the hands of a dean, fo he may fequefter an appro¬ 
priation in any fpiritual perfon; and there is no ftatute which ex¬ 
empts an impropriation from fuch a fequeftration, becaufe it is onus 
reale at the common law; and as the lay impropriator may fue 
for tithes and receive them as before the making * this ftatute, [ 257 ] 
it is as reafonable, fmee he hath th^ lame advantage, that he ihoulci 
have the fame charge; and the rather, becaufe the faving in the 
ftatute of 31. Hen. 8. c. 13. doth ftill continue the fame autho¬ 
rity the biihop had before, though the poflelfion was thereby given 
to the king: the words of which are, viz^ feving to all and 
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“ every perfnn, &ic. fiich right which they might have had as Jfthc 

ai'thadnot been made,” which Kiuft be the right of the ordinary^ 
and of no other psrfon. An in ,pri priuicr pays fynodah and 
cu^Aiiuns as well s an appropriation in the hands of ecrleliaftical 
perfons, and it would be very inconvenient if allqueiiration ihould 
not lie, whici) woiud quiclccn them more than an excommunica- 
tioji; and it was faiJ., that in En^Jand tiic'c W'ere about a thou- 
find appiopil.ilipns belonging to corporations aggregate, as deaits 
and cnapters, which could not be cJtcommun.icated; and if the 
bilhop could not fcquefter, then there was no remedy to repair 
the chancel: for which reafoiis juclgnicnt was prayed fpr the de¬ 
ft ndant. 

iJutTHE WHOLE Court, except Atkins, JuJllce^ held, that 
the lay iinpropi ialioii was not to be i..tjusllered for the repairs of the 
ciianccl. 

And THE Chief Justice faid, that the repair of the chancel was 
an ecclelialticrd cauia, but that the rettory and inipropriator were 
lay, and not to be fcqucfti.red, as the pofluuons in the hands cf cc- 
pleliaftical corptirations may, which he did agree could not be ex¬ 
communicated, but the perfon.s who made up fuch corporation 
nrght. And as to the fequeftration upon a judgment, it made no¬ 
thing for the matter Co entitle tne ordinary to a faqueftration in 
this c-fe, becaufe wliat he doth in tnat is in the natuie cf a tem¬ 
poral oHlccri fer the Cqueftrstson is hi;a the fieri f.ciui^ and 
being directed to the bifm-p, he is in that call* (if he may be fo 
calKd) an ecclefiuilical Iheriif, and by virtue thereof may do as 
the fhei ifl'doth in orlier cales, tiial is, he may feize ecdefiaftical 
things and hll them, as the fhciifF doth ii mpora! things upon a 
fieri facias \ but it is to be obferved, that he :nuft return fieri feci^ 
and i\QX. Jequejh ari J\ii^ upun this writ. And as to the laving in 
the llatuie, iliat duth not ahci th.. ede ; for if any right be thereby 
faved it is that of the parlon, for the parilhioners have no right to 
fit there; indeed the vicar may, bccaufc becomes in under the 
parfon. So that this cale is net to be jnit as at the common law, 
but upon theftatutc cf Diiloluiions, by virtue wlureofthe* redory, 
bfii'g in the hands of a lay jn-i Ton, is become a lay fee, and fo can¬ 
not be fubjecl to a fequchraiion ; if it ihould, the next ftep would 
he, that the Difhop wouiu :nc".afe vicarages as well in the cafe of 
an inipripi iaticn ab apji opi iatij"^^ \/nic:i would leflen the poffef- 
Jions cf inch as have puichafrd under tlie ad. 

But Atkins, JvJliee^ was of a contniry opinion. He faid, 
that i: vv.is agr<‘f‘d by ail, that an impropriator is chargeable 
v.’ith the rtpairs of the chancel; but the charge was not perfonal 
but in regard of the prolits cf ttie impropriation, which are ori¬ 
ginally the debtor, according to the fliit donation, 'i'hat the pri- 
niary rights of redtoi ics are, the performance of divine fervice and 
the repairs of the chancel; and that the profits which are over 
and iifKWu muft then go to the impropriator, and are to be eC- 
teanitd Uitii a Uy fee; but that ihofc duties arc the firft rights, 

'and' 
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Trinity Term, 29. Car. 2. in C. B. 

and therefore muft be firft difcharged. That thic right, this duty 
of repairing was certain, and therefore fhall not b' taken away by 
implication, but by exprefs words intheadt, whi U if wanting fliall 
remain ftill, and the parties fliall be compelled to repair under the 
fame penalties as before. But admitting it fhould be tal-ni away, 
yet the faving in the adl extends to the right of the pariihioners, 
which is not to fit in the chancel, but to go thither wheit the la- 
craments are adminiftered, of which they are deprived when it is 
out of repair ; nor can they have the ufe of the church, which pi o- 
perly belongs to them, becaufc when the chancel is out of jepair, 
it not only defaces the church, but makes it in a fliort time be¬ 
come ruinous. He denied that a fcqueftration in Chancery cannot 
be pleaded to bar a trefpafs at the common law; for if It be faid 
that the Chancery have ifiued fuch fequeftrations, it will be as 
binding as any other procefs iflliing accuiding to the rules of the 
common law. And he alfo denied the cafe put by the Chief 
Justice, that the lands of the parifliioncrs might as well be fc- 
queftered for the repair of the church as thofe • 1 the impropriator 
for repair of the chancel, becaufe the profits of the rectory might 
originally be fcquefiered, but the lands of the parifliioncr could 
not; and fo the cafes are quite different. 

But in Eajler Term following judgment was given againft the 
defendant upon the point of pleading, which the Court all 
agreed to be ill. First, 'J'he dcfendanis Ihoulcl have averred * [ ^59 ] 
that the chancel was out ot repair (aj. Secondly, T hat no 
more was taken than what was futficient for the repair tiiereot (hj. 

Thirdly, For that the plaintiff h.ad declared for the taking of 
feve.’-jil forts of grain; and the defendant juftifies the taking but 
of part, and faith nothing of the relidue fr,', and fo it is a dif- 
continuance ; and the general words quoad rejidnum tranjgrejftonis 
will not help, becaufc he goes to particulars afterwards and dolh 
not enumerate all. 

And thereupon judgment was given accordingly. 


(<j) i. Vent. 35. 

(b I, M hI. zfii . 

(r) 8. Mod. 120.2:8. 


10. Mod. 212. 


II. Mod, 219. 12, Mod. 42T. 539. 

r7!i. 66 , Str.t. 3<,a. Ld.Ray. i;2i. 
4. Bac. Abt. 141. 


Edwards ii'nihijl Weeks. 


Cafe 147* 


A SSUMP5IT.— Fhc piai'.iiiT declared, that the defendant, in in nffurrpju . on 
confideration ; hat the plaintilf at his requeit a.id ex^;nai<Led ‘"“-tor-'y 
horfes with him, pruMifedto nay hiijifiv e poiuiF ; and he ..ilcd.'cd 
a breach in the lum-perrorniance. 1 he uci^.iijanL pleaus, that the exch i/.'ir.- 
plainti.fi^, before any aflion brought, difcharg o' im of his p.-t)'r.ife, ii. • "the de. 

A I t t , . i'"ndAn' c nnot 

And upon a demurrer the queft.on ..^as, Wheth^aftw bre ch ; ,e»d .. 


for the money being due immedt.Ut'v, se proi life t'. 

. . . S' 1. I- , 

Ld. Kd>. 38;. 
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Ante, 44. 12. Mud. <;3R 
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Langden v. Stokes (<?) was an authority that fuch a difeharge had 
been good before the breach, viz. Th? defendant promifed to go 
a voyage ; the breach was alledged in non-.pcrformance ; and the 
defendant pleaded, that before any breach the plaintiff exoneravit 
eitm ; and upon demurrer it was held good before the breach. But 
here was no time agreed for tlie payment of this five pounds, and 
therefore it was due immediately upon requeft ; and not being 
paid, the promife is broken, and the parol difeharge cannot be 
pleaded. 

And of that opinion was AI.L the Coue-T, and judgment for 
plaintiff, niji^ See. 

^ueerty If he had pleaded fuch a difeharge before any requeft 
of payment, whether it had been good I 

(ij) Cro, Car. 383. i. Si^, ^33^ 


TRINITY 



Trinity term, 

Irhe Twenty-Ninth of Charles the Second, 

I N 

The Exdiequer. 


Sir Williani Montague, Knt. Chkf Baron^ 


Sir Edward Turner, Knt, 
Sir Ed»A'ard Thurland, Knt, 
Sir Francis Bramfton, Knt, 


> Barons, 


Sir William Jones, Knt. Attorney General, 
fS/V Francis Wilmington, Knt. Solicitor General, 


I 


Arris and Arris againfi Stukely. 


* [ 260 3 
Cafe 148. 


NDEBITATUS ASSUMPSIl" for two hundred pounds in n the office of 
money had and received to the ufe of the plaintiffs : Upon cf 

nm (ilj'uvipfit pleaded, the jury find a fpecial vcrdidl to this 
effci 5 f, vi%. 'I'hat king Charles the Second did, on the 17th day of of triirt,ba 
Aiigujl in the twelfth year of his reign, by his* letters patents granted by pa- 
undcr the great feal, grant to the defendant and another the P®’’" 

ofEee of comptroller of the cuftoms at the port of Exeter tbe*^a* 

bene placito ; that the other perfon diedj and that the king after-fent* ?s deterl 
wards, by other letters patents bcaiing date the fir ft day of mined by the 
in the twentv-firft year of his reign, did grant the fliid otfice to the of one ot 
plaintiffs, which was two years before this adlion brought; and 
that the defendant ftill and for fcecn years paft had cxcrcifed the S. C. i. Danv* 
fame upon pretence of a right by furvivorfhip, and received the ® 7 * 
profits thereof. But whether upon the whole matter the defendant Freem^473* 

made any fuch promife as in the declaration, they did not know} I, Jones,"126.* 
et petunt advifitmenttm Curia: in pricjnijfis ; and if upon the matter z. Show. 21. 
fo found the Court fliall be of opinion tliat the defendant made Plow. 502. 
fuch promife, then they fav that he did make fuch proniifc, and 
allels damages occajione pramiysrum in narraiione mentionat. ad 
Ipol. and cofts to 53s', and .^d. &c. Caret Temp! 

Talb (;7.117. 140. 143. 8. Mod. iz. t9> 

S 3 WlKNlNGTOK, 
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Trinity Term, 29. Car. 2. In C. S. 

WiNNiN’GTON, SoUdtor General^ argued, That firft patent 
was dctcrmiuedby the death of one of the patentees, and then the 
fecond patent takes ertddl, and fo the piaintitFs have a good title ; 
for there fhall be no furvivorfliip of an office of truft, no not if 
the office had been granted to two for their lives, if it be not faid 
“ to the furvivor of them,” 11. Co. 34. Auditor Curie's Cafe, 

And of that opinion was the Court clearly. 

PoLLEXFEN, for the defendant^ faid, he agreed that point; 
but that the plaintifPs patent was not good j for though there be 
a general non ohfiante of all th% ftatutes in it, yet there ought to 
have been one in particular againft the ilatute of 14. Rich. 2. 
c. 10. v.hich enada, “ That no cuftomer or comptroller fliall 
“ have any office in the cuftoms for his life, but only during the 
“ jjleafureof the king which being made for the'public good, 
th'" kii g cannot by any non objiante difpcnfc with it. * In many 
cefes the difpenfation of the king by a non objiante is good ; as 
where .1 ftatute preferibes the form of the king’s grant, where it 
doth iK't d'l ctly prohibit a thing, but only under pain of a for¬ 
feiture ; bi't if itbedireft .md pro bono puhiko^ there a mnobjianie 
not good ; and fo is this ftatute. He cannot difpenfe with the 
ftatute of it. Eliz. c. 6. againft fimony; for the party being 
difablcd by an adl vif parliament, cannot be enabled by a non ob‘ 
Jlante («). He cann- t difpcnfc './ith ihc ftatute of Iiicafes of Kccle- 
fiaftical Perfons {h)., nor wiffi the jurifdi<ftion of die admiralty 
encroaching upon the common Liw (c); for the foundation of a 
non objiante is m tiie king’s prerogative, and is current in his 
grants ; but in thofe fratutes the fubjedl hath an intereft. 
U he laws concerning non oijiuntes are none of the ancient laws 
of this land, but brought in by the Pope (//]. The Year-Book 
of 2. Hen. 7. f. 6. b. and 7. did firft give rife to this exorbitant 
power; yet it is not the opinion of all, or indeed of any of the 
Judges then, as it is affirmed to be ; for Broke^ “ Pat." 45. log. 
who abridged that cafe, took no notice of any opinion of the 
Judges : yet fomc grounding themfelves on that book affirm, that 
the king may difpenfe with the ftatute of the 23. H;n, 6. c. 8, 
which cna£ts, “ That no man fliall be flierift for above one 
“ year 5” and that therefore a patent granted by Edward the Fourth 
to the Eat I of Northumberland, to be flierifFof die Cime county 
for life, was held good ; which is a plain miftake j for tliere never 
was any fuch refi.lution, neither did the Judges make any deter¬ 
mination upon that ftatute; it v,’as only a difeourfe obiter by 
Radcliff, who was then one of the Barons of the exchequer, 
epneerning the fljitutes of the 14. Edw» 3. c. 7. and of the 

(a) ITob. 57, Co. Lie. 120. {d) Davis's R«p. 69, 70,71. Vaugh. 

{b) Co. 15. 332. Thomas v. Sorrel, Hob. 14.G. 

(r) ij. 2. c. 3. 15. Rich , i, C'i.lt v. Glover, Long Qrlnto/T.'/w. 4, 

«. j. a, L’«e. 4. II, 4. IttiU pi. 33, 34. Broke, ** Paccat," 109. 
753. 8. Moil. 8. ja 19.105. 

42. Edw. 3. 
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Edw* 3, c. 9. which arc only prohibitory, “ That no (herifF 
“ flaali continue in his office above one year,” but have i»ot any 
iuch claufe in them a« the flatute 23. Hen. 6, c. 8. hath, 
which faith, “ That all patents made to an" to be fherifFfcr above 
“ a year ftiallbe void, any claufe or word of non objlantt in any- 
wife put in fuch patent notwithftandinjj.” Tins was the 
iniftake of Baron Radcliff, who upon a fudden difeourfe 
thought there might be fuch claufes in thofe former ftatutes of 
Edward the Third ; and thatnotwithftanding which, there being a 
non ohjiante in that patent to thofe ftatutes, he held that to be a 
good difpenfation of them. But it is plain there are no fuch 
claufes in thofe ftatutes \ and therefore a non oljlanu to them iS 
good, and which was the true reafon why that patent in Henry the 
Seventh’?, time wa^ held good. * Another reafon might be, 
becaufc the office of fheriff was grantable for life, and fo not 
within the reach of the prohibition by thofe ftatutes. But if it 
was, yet .the provifo in the aft of refumption of i. Hen. y. c. 
protected that patent, by which the Icing refumed all grants made 
by Edward the Fourth^ but provides for the earl’s grant. But 
admitting theftatutc of 14. Rich. 2. c. 10. and of 23. Hen. 6 . c. 8. 
may be difpenfed withal in this cafe, yet it fhould be more par¬ 
ticular than in this patent to the plaintiff; folr non ohftanie aliquo 
Jiatuto^ generally, will not ferve. 
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But Sawyer, on the otherJidc, fiid, that this non ohjiante 
gOod; for where an ad: of parliament comes to reftrainthe king’s 
power and prerogative, it was always held To to be. A nd he relied 
upon the judgment of 2. Hen. 7. pL 6. that the king might 
difpenfo with the ftatute 23. Hen, 6. c. 8. which he affirmed to 
be the conftant ufage evcrliiicei and that thcrtforc the law is fo 
taken to be at this day. 

The Court held, that the king might dlfpcnfe with this 
ftatute ; for the fubjid had no intereft, nor was in anywif; con¬ 
cerned, in the prohibition ; it was made only for the eafe of tiir 
king; and, by the like reafon, he niigiit difpenfe with tlie ftatute 
of the 4. Hen. 4. c. 24. that a man ftiall hold the office of aulnagi r 
without a bill from the trcafurci y and with the ftatute 3 1. Hen. h, 
c. 5. that no cuftomer or comptroller fliall have any tliate certain 
in his office ; becaiife thefe and fuch like ftatutes were made for 
the eafe of the fovereigii, and not to abridge his prerogative; and 
that the general claule of “ non olfuinte aliquo alio jlatutu'' was 
fufficient (a). 


(«) But now by r. tf'iU. 6f Mary. be belfl void and of none efFcft, 

f.t.c.z. MTo difpenfation by MM (j^'i nte except a difpenfation be allowed in 

** of or to any Oatuie or any p^ri ilitreof “ fuch Aatute." 

** fhait be allowed, hut the fame Ihall 
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I/aman receive SECOND Point .—for the defendant. A general 
the profits of an Indebitatus affimpfit will not lie here for want of a privity (a), 
*c^e of" tMt becau/e there is no contraft. It is only a toriy a difleifin, 

thT^rfoR who tbe plaintiff might have brought an affifc for this office, which 

has a ngiit lo lies at the common law ; and fo it hath been adjudged in Jehu 
the profits may fFiWs Ctife-f 8. Co. 4. which is alfo given by the ftatute of 
recover tlicin hy If/ijltnmjler 2. cap. 25. for a profit a prendre in alieno folo. The 

brought an aftion on the cafe againft the 
//, as for monies defendant fordifturbing of him in his office ; and that had been 
had anHreceived good, becaufe it had been grounded on the wrong. In this cafe 
to his uie. the defendant takes the profits againft the will of the plaintiff, 
Lev. 264. there is no contract; but if he had received them by the 

i. Lev. 245. confentof the plaintiff, yet this a£lion would not lie for want of 
Show. 35. privity. It is true, in the cafe of thl king, where his rents are 
Cr*o66 Wrongfully rcceivcd, the party may be charged to give an account 
x^s'aund. 344'. bailiff; fo alfo may the executors of his accountant, becaufc the 
1. luem. 473. law creates a privity ; but it is othervvife in the cafe of a common 
T. Jones, 127. perfon, 10. Co. 114. b. ii. Co. 90. b. becaufe in all aiftions of 
Moor, 458. jjgjjj there muft be a contraift, or quafi ex contratiu ; and therefore 
. where judgment was had, and thereupon tsw elcgit., and the fticrift* 
1*. RoU. Abr.^ returned that he had appraifed the goods, and extended fuch lands, 
a?, qoy. pi. 5. which he delivered to the plaintiff, ubi revera he did not, per quod 
8. Mod. 373. adiio accrevit^ which was an aefion of debt, it was adjudged. 
Mod V*6 would not lie, bccaufe the ftieriff had not returned that he 

”■ ' meddled with the goods, or with the value of them ; and tlierefon; 

344- A 9 S’ certainty how much to charge him with, this aiftioii 

521. would not lie, but an adtion on the cafe for a falfe return; but if he 

Stra. 480. sga. returned the goods fold for fo much money cettain which 
Ld^ Ra 84a delivered, then an adtion of debt would lie ; for though 

ioo7.*iiio.' it is txot a contradt, it is qiiaf ex contratiu^ Hob. 206. 

Jai?. 

a. S.ilk. 9. ay. 
g. Burr. IC05. 

4. Burr, a 133* 
a. Wilf. 9$. 

Cowp. 416. 
j. Com. Dig. 
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WiNNiNGTON, SefiV/Vsr General^ Sawvkr, contra^ faid, 
that an indebitatus a[iimipjit would lie here; for where one re¬ 
ceives my rent, I may charge him as bailiff or receive! ; or if any 
one receive niy money m ithout my order, though it is <7 tori yet an 
indebitatus will lie, becaufe by rcafon of the money the law creates 
a promife ; and the adtion is not grounded on the /oi/, but on the 
receipt of the profits in this cafe. 

The Court. An indebitatus ajiimpft will lie for rent 
received by one who pretends a title; for in fuch cafe an account 
will lie. Wherever the plaintiff may have an accountj an indebi^ 
tatus will lie. 


A fpeciai ver- Third POINT.—Pollexfek for the defendant. The jury 
find, that the defendant received the pi’. fits for feven years, ani 
for the profits of that the plaintiff had his patent but two * years, and do not fhew 
2 patent office, 

finding that the defdidant had received (lie profits for fevenytartf although it appear that the patent 
W|it only tvn ytars e/J. 




(iij 2. lien. 4. pJ. xa. Ero. <* Account/’ 24.65. 89. Co. Lit. ai2. 


Whfit 



In C. S. 

what was received by the defendant within thofe two yearS) and 
Chen the Court cannot apply it. 

WiNNiNGTON and Sawyer held this objedllon to be nuga* 
tory and idle ; for it cannot be intended that the damages given 
were for the time the defendant received the profits, before the 
plaintiif had his patent, neither is there any-thing found in the 
verdict: to that purpofe. 

The Court. The finding is well enough; for the jury aflefs 
occajione pr/S 77 iiJforuTmn narrationc mentionat. vv'hlch muft 
be for the time the plaintifFhad the office; and a patent will make 
a man an officer before admittance. 

And, in the ATtchaehnas Term following, THE Court gave 
judgment for the plaintiff. 
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* Steward, Executor of Steward, agahfl Allen. 

D ebt FOR A RENT refervcd upon a Icafc for years, in 
which there was a proviso, “ That if the rent be 
“ behind and unpaid by the fpace of a month next after 
« any or either of the days of payment, then the leafe to be 
« void.” 

The plea was, That the rent was behind a month after a day 
on which it was referved to be paid, and fo the leafe is void. 

The plaintiff demurred to the plea, Bccaufe the defendant did 
not fay that the plaintiff demanded the rent; for though the rent 
be due without demand, vet the intereft {hall not be determined 
without it {aj, which inuft be cxprefsly laid in the pleading. 

And of that opinion was the Court, except Atkins, Juf. 
tUcf who doubted. 


* f 264 ] 
Cafe 149. 
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Hob. 207. 331, 
a. Roll. Abr. 

429. 

Co, Lit. sot. 
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(4) See 4. Get, 2. c. *3. f. 2. 
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ir. Men. 6. 
pi. 3. and 4. 
36. Men, 6 , 

43. 

'. Mpn, 6. 8. 

Long Quihto 
Edw.^. pi. a6< 
99. Edw. 3. 
pi. 42. and 43. 
Dodt. & Stad. 
125, 126. 

St. Men. 64 
pUj6. ^ 


Triniiy t'erm, £9; Car. 2. In C. Bi 
Searl againft Longi 

J UDGMENT FINAL was given in a quare tmpeditj according 
to the ftatutc of Marlebridge, c. 12; 

Pembertonj Serjeant, tnoved to fet it afide. He faid, that at 
the common law the procefs in a quare imprdit was fummons, pone^ 
and dijirefs infinite', which being found mifehievous in refpe£f of 
a lapfe, it was therefore provided by this ftatute, 52. Hen. 3. c. 12. 
that if the difturbers do not appear upon the fummonsj then they 
fliall be attached to appear at another day, &c. Now here upon 
the attachment the fherifF hath returned attachiatus fuit by John 
Doe and Richard Roe, who are feigned perfons, and not 
mainpernors ; for the defendant hath made oath, that he did not 
know any fuch perfons, neither was he ever attached; fo that it is 
not merely a matter of form, for he ought to have that notice which 
the law requires, it being fo penal upon him. It is probable this 
miftake might arife from Mr. DaltoN, who in his book of 
“ The Office of Sheriffs,” in the returns of writs there, hath 
put down thefe feigned attachers for example's fakej from whence 
the fheriff in this cafe might infer that they need not be real per¬ 
fons, as in truth they ought, both upon the fummons, pone, and 
dijirefs ; and he cited a cafe lately adjudged, where the like return 
was made Upon the grand cape, and the judgment fet afide. 

And of this opinion was the whole Court; and fiid. Where 
the procefs is fo fatal, the party ought to * be duly ferved, and 
that the Iheriff ought to have gone to the chuicli, and to have 
feized the profits ; and if there be nothing, to return a nihil', and 
though the judgment W'as given before the Ternij or long fiiicej. 
yet when it is irregular it is to be fet alide. And fo it was now.— 
And being moved again, THE Court continued of their former 
opiilion.—^Thc like was moved in Afichaelmas ^Te/'m following, 
in the cafe of Fleming v. Lee, where the patron defendant was 
thus fummoned and never appeared, and the incumbent did caft 
an effoign ; and a cafe was cited between Vivian and the Bijhop of 
London, Mich. 23. Car. 2. in the common pleas, where the like 
judgment was fet afide. 

But on the other fide it was objected, that leaving due notice 
upon the fummons was as much as was required, for the other 
writs arc only to give the defendant time to plead ; and therefore 
it is not neceffary that notice fliould be given upon every one of 
the writs, for if once ferved it is enough. 

But THE Court were of opinion, that the defendant having 
not appeared, nor caft an ejjoign, and jndiment being given, 
it was reafon that all the procefs fhould be ferved really, of which 
there had been no occafion if he had either appeared or eftbined. 
And therefore the procefs not being duly ferved, judgment was fet 
afide, Raji. Ent, 217. 

And they held, that the effoign of the other defendant was no- 
wife binding to tlie patron defendant, becaufe they may fever i(i 
pleading. And Co that judgment was likewife fet afide. 
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• Sir John Otway a^ainft Holdips, Executor, &c. Cafe 151, 


D ebt upon bond brought by the plaintiff againft the de¬ 
fendant as executor, wherein the teftator did acknow¬ 
ledge himfclf to be indebted to the plaintiff in forty pounds, 
which he thereby did covenant to pay when fuch a bill of cofts 
ftould be ftated by two attornies indifferently to be chofen be¬ 
tween them} and fets forth in his declaration, that he named one 
attorney, and defired the now defendant to name another, which 
he refuted, and fo entitles himfelf to this adfion. The defendant 
pleads non detinet\ to which the plaintiff demurred. But the 
plea was not offered to be maintained, becaufe the executor can¬ 
not plead non detinet but where the teftator himfelf might plead 
nil debet^ which in this cafe he could not do. 


An executor 
cannot plead 
non detinet, 
except whet* 
the teftator 
might have 
pleaded »i 7 
iebet. 

Hard. 


But it was infifted, that the declaration is not good, becaufe A bond onntK* 
. the money was to be paid upon an account fiated, which not being “ P*y 
done, by the plaintiff's own fliewing it is not yet duej and this 
ought to be taken as penned, viz, Jolvendunii and not an exprefs beflatedby tw* 
eovenwt* attomlM, tebt 

indifferently * 

cboftn between the parties, Is forfeited by a refufal to appoint an arbitratof. 


3ut 
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Si« JcHM But on the contrary it was held not to be a folvendum^ but a 
Otwav covenant to pay the money, the debt and the duty being in the 

Hofrs afeertained; but if it be a folvenduniy and repugnant to 

* ' the obligatory claufe, it is void, 21. Edw. ^ pi. 36. As the 

defendant would have it expounded, it would be in his power to¬ 
tally to defeat the bond either way ; for if he would never chufe 
an attorney, there could be never any-thing due. 


* [ 267 3 * The whole Court were of opinion that it was not a fol- 

vendunit but a covenanty which did not take away the duty af¬ 
eertained by the obligation; and if it Ihould not be a covenant, 
but an entire bond, then it would be in the power of the obligor 
whether ever it fliall be payable j but be it cither the one or the 
other, the plaintitT, having named an attorney, ought to recover. 
And judgment was accordingly given for him. 


Cafe 152. Dunning agalijl Lafeomb. 

Ao underwriter T^EBT UPON A BOND.—The Condition was, to pay money 
is not liable, un- EJ ^vhen a fhip Ihould go from to C. and from thence to 
Mns*'up!h''ihe fliould arrive there or at any other port of difeharge 

voyage infured, in England, 

39. Hen. 6. The fhip going from A, to C. took in provifions at BriJioU but 
pi. to. not to be difeharged there, but proceeded in her voyage to Calesy 
I. Roll. Abr. jyjjj Yiras caft away. 

141. ' ^ 

£ Mod. 349. Aiitl by the opinion of the Court the money was not pay- 
Ld. Ray. 1147. nevcr intended to perform the voyage, it might 

»?^st*ra. xzfi4. otherwife. Judgment for the defendant, nift, 

]. Atk. 545. Dougl. 271. 50^. Cowp. 7S7. 1. form Rep. 130. Paike on Inlur. 56. 294. 


Cafe 153. 

To an informa¬ 
tion yw' tarn the 
defendant may 
ple.id in difabi. 
lity, that the 
plaintiff is out¬ 
lawed, altnougli 
the Itatute im 
powers anybtr- 
JaH to inionii. 

3. Inft. 194. 
Moor, 541. 
Dyer, 227 . 

Gro. Eliz. 583. 
j. Vern. 184. 
*69. Stra. 824 
Aj>r. 762. 


Atkins againfi Bayles. 

A N INFORMATION was exhibited agaiiift the defendant, being 
a juftice of peace, for rcfufing to grant his warrant to fup- 
prefs a conventicle. 'I he defendant pleads an outlawry in dif- 
ability; and the plaintiff'demurred.— First, This plea is not 
good, becaufe the king is interefted qui tam^ lAc. and therefore 
where the informer dies, the attorney general may proceed,— 
Secondly, The ftatute gives power to any perjonto \nfonr\y 
Ac. by which general words the difability of this perfon is re¬ 
moved.—But the Court held, that there was no colour in 
either of thefe objeftions, 

10. Mod. t 38 . 246. 357. 379. 409. II. Mod. 175. 400. 413. 438. 444. 544. 
2, Vern. 37. 198. 313. t,ilb. Kq. Rep. 184. 1. Bainw, 228. 2. Peer. Wnis, 

..901. 2. Hawk. P. C. 241. Ld. Raym. 1056. i. Com. Dig. 6. 3.830, 


OullawryAad- THIRDLY, It is not pleaded fub pede Jigilli ,— Sed non ALLO- 

ed in the*famo CATUR J for it need not be fo pleaded, being in the fame court, 
court need not 

^Jkbf tde JigUli.-^Co. Lit. iz8. b. Lqtw. 4c. I514. 1. Salk. 217. 

Fourthly, 
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Fourthly, It is not averred, that the plaintiff was the fame 
■perfon who was ouilawed.—But it was anfwered, that the “ pra~ 
w diitus" makes that certain ; and that though the king be inte- 
refted, yet the * informer only is plaintiff, and entitled to the be¬ 
nefit j and that though he was difabled, yet he might fue for the 
king, but not for hiinielf (a). And therefore judgment was given 
that the plea was good. 

I. Leon. S7. 

(«) Moor, 54T. Dyer, *27. Cro. E!iz. 583. 


* 


[ 268 J 


In pleading 0Bt> 

kwry to a fui 
roMinformation, 
the identity of 
theplaintilF need 
not be averred. 

Lutw. 40. 

3. Lev. 29. 

1. Com. Dig. ^ 


Harwood and Bincks agairift Hilliard, &c. 

T> V an agreement between the plaintiffs and the teftator of the 
defendant, a parcel of lands was to be fold for four hundred 
pounds ; but if it did not arifc to fo much, then they covenanted 
with each other to repay proportionable to the abatement; and 
the defendant’s teftator covenanted tor himfelf and his executors 
to pay his proportion to the plaintiffs, fo as the plaintiffs gave 
him notice in writing of the faid fale by the fpace of ten days; but 
doth not fay that fuch notice was to be given to his executors or 
adminiftrators. And now the plaintiffs averred, that they gave 
notice accordingly to the defendant who was executor; and the 
breach aftigned was, that he hath not paid, &c. The defendant 
demands oyer of the indenture, wherein was a variance between 
the covenant (v/hich was for notice to be given to the teftator) 
and this declaration (by which notice is averred to be given to 
the executor); and for this reafon he demurred. 

DolbEK, Serjeant^ Recorder of London^ arguedyir that 

this was in the nature of a condition precedent, and therefore 
they ought to have given the teftator notice, which according to 
the agreement ought alfo to have been perfonal; which not being 
done, but only notice given to his executor, did make a material 
and fatal difference between the covenant and this declaration, 

14. Hen. b. pi. 1. i. Hen. 6. pi. 9. : and that in this cafe there 
was no covenant by the teftator at all, for all agree to pay their 
proportions, and the teftator fhoulu pay his pai t, which is not a 
covenant. 

Barrel, Serjeant, on the other fide, faid, that the executor 
doth reprefent the perfon of the teftator; and that though this co¬ 
venant was to give notice to the teftator, yet if the declaration 
had been of a covenant to give notice to him, his executors and 
adminiftrators, &c. it had been no material variance, fo as to pre- 
^dice the action of the plaintiff, liecaufc jt is no more than what 
the law implies, PI. 192. 

*The Chief Justice, and Atkins, JuJUce^n^on the firft r ^ -i 
opening this matter this Term, inclined that the notice ought to L 
be perfonal, and that th? variance was material: but afterwards 
in Hilary Trm following, inutata opinione^ the AyHOLE Court, 

agreed 


Cafe 154. 

If A. agree for 
himfcll, bis exe¬ 
cutors, &c. to 
pav B. his pro¬ 
portion of the 
money that 
land, (hall fell 
for Icfs than 
fuch a fum. 

“ fo at B give 
him uoiica in 

“ writing of the 

“ faid fale,’* 
this amounts to 
a covenant ; on 
which the exe¬ 
cutor of A hav¬ 
ing notice of 
the fale, is liable 
to an adion, al¬ 
though no no¬ 
tice was given 
to his teftator. 

S. C. 3. Keb. 

848. 

1. RolL Abr. 
S19. 

Dyer, 14. 114, 
aS7* 

Cro. Eliz. 533. 
Moor, 44, 

Cro. Jac. 309* 
Joneii, 223. 
iizo. 

Abr. £q. 330* 
II. Mod. 48. 
Ld. Ray. 421. 
Andr. 40. 

2. Burr. 1190* 
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Hakwoob an» agreed it to be otherwife, becaufe the covenant runs in intereft and 
®’*’f** * charge, and fo the executor is bound to pay; and therefore it it 
necefl-ary that he (hould have notice.— -Secondly, That there 
&c. was no material difference between the declaration and the cove* 
nant.— And lastly. That the teftator being a party to the deed, 
his agreement to pay amounts to a covenant, though the formal 
words of “ covenant, grant. See.” were wanting. 

But then Dolben, Serjeant^ perceiving the opinion of the 
notice be” ** CouRT, infifted, that the declaration was naught for another rea- 
“ given in fon, viz. They had not declared that this notice was given in writ- 

“ writing,” ing, which is exprefly agreed in the covenant. 

the declaration i... r it 

mull exprefsiy J o which it was anfvvercd, that the defendant having pleaded 
Oate, that no- that he gave notice fecundum formant et effc 6 ium conditionisy it was 
rice was given enough, 

in writing; 

for dating that But DoLBEN, Serjeant^ faid, that would not help the want of 
it was given fubftance j and cited a cafe where an aftion of debt was brought 

!! fQj. thg performance of an award, fo as the fame was delivered in 

the condition^" Writing, &c. and the defendant pleaded non deliberavtt tn fertpitsy 
is not fufiicient. ^c. and the plaintiff replied, and fet forth the award in writing. 
Dyer, 443. b, diredily anfwer the plea of delivering it in writing, 

Cowp. 665. * only by way of argument j and upon demurrer there, omnes Juf- 
ticiarii contra querentem. 

And fo they were in this cafe, that the notice muft be pleaded 
jn writing, and that fecundum formam conditionis was not good. 

And fo judgment was given for the defendant. 

Cafe 155. Frofdick againft Sterling. 

A huibind be- ^T'HE PLAINTIFF alone brought an a£Bon on the cafe againft 
ing leifcd of a X defendant; and fet forth, that he and his wife in her right 
Ilfs” wifemay ^ meffuage, bake-houfe, and coal-yard, &c. and that 

bring an*aaicn the defendant had erefted two houfes of office fo near the faid bake- 
■lone for dif. houfe that the walls thereof became foundrous, and the air fo un- 
turbing him in wholefome that he loft his cuftom; and that the defendant had 
©nt digged a pit fo near the faid coal-yard that the walls thereof were 

‘ ■ in danger of failing; and that he had built another wall fo. near 

* [ 2yo ] the faid mefTuage that he had ftopped an old light therein: upon 
s c 1 Freem g'^jity pleaded, there was a verdict for the plaintiff. 

*3^^ * George Strode, 5fryV/7«f, now moved in arreft ofjudgment. 

For that the wifefhould have been joined in this ad^ion; for where 
^. Edw. 4. fhe may maintain an adlion for a tort done in the life-time of her 
rl. 55. hufband, if fhe furvive, and where fhe may alfo recover damages, 

ao. Iha. 6. fuch cafes fhe muft join; and it hath been adjudged, that Ihe 

i!r ought to join with her hufband for flopping a way upon her land, 

je!"' 4^8* So alfo for cuting down trees on the jointure of 


Cafe 155. 


*3^^ * George Strode,5 fryV/7«r, now moved in arreft ofjudgment. 

For that the wifefhould have been joined in this adlion; for where 
^. Edw. 4. fhe may maintain an adlion for a tort done in the life-time of her 
rl. 55. hufband, if fhe furvive, and where fhe may alfo recover damages, 

ao. Iha. 6. fuch cafes fhe muft join ; and it hath been adjudged, that fhe 

i!r ought to join with her hufband for flopping a way upon her land, 

p^. je!"' 4^8. So alfo for cuting down trees on the jointure of 

46. Edw. pi. 3. 1. Roll. Abr. 348. Cro. EIlz. 461. Cro. Jac. 205. 2. Inll. 65©. 

Abr. Eq.jh.. 8.. Mod. 200. 341. 10. Mod, i6a. 264. ia< Mod. 294. 346. Stra. 61. 229. 726. 
977, h(T. Ray, 443.. Dpu^l. 329, 


the 
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the wife, made to her by a former hufband, by reafon whereof die FuMDiea 
prefent hufband loft the loppings,-they both joinedfor though the ^ 
wrong was done to his poiTefEon, and he might have relcafcd, yet 
becaufe there was alfo a wrong done to the inheritance, they 
ought both to join, Cre. Car. 438. So it hath been adjudged; 
the hufband and wife, in right of the wife, joined in an adtion 
of debt upon the ftatute of 2. Edw. 6. c. 13. tor notfetting out of 
tithes, and held good} and where the wife cured a wound, both 
joined in the a£lion. 

The Court held. That where the aflion (if not difcharged) 

(hall furvive to the wife, they ought both to join i which if they 
had done here, it would have been hard to have maintained this 
action, becaufe entire damages are given j and for lofing the cuf- 
tom to his bake-houfe, the hufband alone ought to have brought 
the action. He may bring an ejedlment of the lands of his wife. 

But judgment was flayed, till moved on the other fide. 


Barker agalnfi Warren. 

A N ACTION was brought againft a carrier, and laid in London.^ 
for lofing of goods there which were dedivered to liim at 
Eeverly in Yorkjhire^ to re-deliver at London. The defendant 
pleads, that he was robbed of the faid goods at Lincoln^ absque 
HOC ^at he loft them in London. 

The plaintiff demurred.— First, For that robbery is no ex- 
cufe for a common carrier, fo that the plea is not good in fub- 
ftance.— Secondly, This was no local juftification, fo tliat the 
traverfe was ill. 


* But Hopkins, Serjeant^ on the other Jide faid, that the pica 
was good, and that the defendant might traverfe the place : for 
in trcfpafs for the talcing of goods in Coventry^ the defendant 
pleaded that the plaintiff delivered ftie goods to him at London 
to deliver at Dale, by force whereof he took them at London and 
delivered them at Dale accordingly, absque hoc that he took 
them at Coventry, and held good, for by his plea he hath confelTcd 
the delivery, and the taking both at one time and place; and he 
could not have pleaded the delivery at London and juftify the 
taking at Coventry, becaufe the poffeflion is confeffed by the firft 
delivery at London, and therefore the juftification of the taking at 
Coventry had been inconfiftent, 24. Hen. 6. pi. 5. But it had 
been otherwife if the defendant had juftified, becaufe the plaintiff 
gave him the goods at London, by mree whereof he took them at 
London, absqije hoc that he took them at Coventry, becaufe 
by fuch gift or delivery he might juftify the taking any-where 
as well as where the delivery was m^e.— Secondly, That 
the declaratioiv was ill, for the agreement was to deliver the goods 
at London, and the breach was that he left them at London, and fo 
but argumentative, AJlon, pU Red* 62. Hern*f Pleader 76. 
Brownl. Pleadings 139. 

VoL.lI. T But 


Cafe 156. 

In a juflifica- 
tion, where it it 
not local, a tra- 
verfe of the place 
makes the plee 
naught. 

*[271 ] 

a. Ro. Ab. 567. 
1. Ro. Ab. 39 j. 
Co. Lit. 2gt» 

I. Leon, jp, 
Cro. £liz. 184.' 
84a. 

Lut. T437. 

SaviJ, 2z, 

Hard. 40, 

Cro. Jac. 45, 
37 *. 

Corny ns, 85. 

8. Mod. 178, 

II. Mod. tjg. 
12. Mod.3.4.82, 
Stra. 128. 145. 

493 ' 574 * 6^0, 
Ld. Ray. i2». 
918. Ijjo. 

1. Salk. i7j, 

5. Com. Dig, 

“ Pleader'* 

(O. 12.). 

4. Bac. Ab. 

*• war. 8,.e 

7 «. ■ 
t^owp. 18. 

1. Tenn Ri^ 
151. 
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Bavkxk But THE Court was of opinion, that die declaration ivas 
agminft good, and the plea was naught in fubftance. But if it had been 
WARtKH. good, the traverfe^ notwithlianding, had been ill, becaufe the juf- 
tification was not local; though Scroggs, ^ujiice^ was of a con¬ 
trary opinion.—And judgment was given for the plaintiff", 

Ti/w altrrcii NoTE, The plaintifl' had leave given by the Court to alter 
frofier ttccej.ia -fiom Londoii to AIlMle/ixf bccaufc all the fittings in 
. London were on a Saturduy^ and his witnefs was a JeWy and would 
I, Com. Dig. appear tii.it day. 

* [ 171 ] 

Cafe 157. Mcntlyke agnlnji Stint. 

In an a^ion o» pROFIIBITION was prayed to the /heriff*s court of London, 
ih *c ^ fiiggeftion W3S, 'I'hat the plaintiff" was fued in that court 
it'^thc**dsclara- aiHioji on tlic Cafe, and fets forth the proceedings at large, 

tion alledge that that there was n vrrdiit againff him there, and averred that the 
the caufeof ac- contradf upon which he was fued there revera was made in Alid- 
Cion arofe with- dlcfex^ and fo the caiife of action did not arife within their * ju- 
in the junfdic- j-jj^j^tion ; and upon demurrer to the prohibition, 

did'n't”nd^he PEMBERTON argued, J'iRST, 7 'hat a prohibition doth lie to 
plaintiff negiJa any court, as well temporal as fpiritual (where fuch courts exceed 
to plc.id to the their bounds), for both thofe jurifdictions arc united to the im- 
jorirdiiVion, the perial crown ; it may be granted to the dutiby courts if they hold 
Court will not plea of lands not parcel of the dutchy. Skcondi.y, Though the 
noalfter^verdta have hcT'j fouiid that the defendant (ijj'umpjit modo et formn^ 
and judgmsrt yet fuch finding as to time and place is not material; nor is it 
given agaiii/t any ejloppel in a new aclion laid in another county to aver that 
Wni. it was for the fame thing. It is true, both time and place may be 

AAte, 59. 195. material by pleading ; and fo it had been in this cafe, if the 

». Inft. *99. jury had found the place prccifely, fer it would have been an ef- 
34V 601 • toppel. 'The vcrdi£t therefore is nothing, and all they have done 
K N. B. 43. jg coram non jud'ice. The cafe of Squib v. Hole (a) was cited as 
StllM, 45!* authority in point, where it was adjudged no efcape in the of- 

a.Ro.Ab. J18 ficer to let a man at liberty who was in execution upon a bond 
Vao^h. 405. fued in an inferior court, the bond not being made within the ju- 
j. Vent. 88. rifdiiSlion thereof. 

333 ' 

i.Mod,8i.63. But Maynard, D01.BEN, Goodfellow, and Sympson, 
I. Sid. 151. Serjeants-, contra. 7 'hey agreed, that where it appears by the 
lo. Mod. 117. i[i,gi that the court had no jurifdidtion, there a prohi- 

Ld^Ray, an. bition lies at any time ; but if what is in the declaration is laid 
346. 835. 8S4. infra jurijdiftionem-, there the party muff plead extra jurifdic- 
1. Salk, aoa, tionem ; and if they refufe to plead to the plea, a prohibition will 
4, Bac. Abr. jjg fgritenec. But here is an aftion on the cafe brought, of 
Vern.’ 483. which the Jheriff's court can hold plea, and which is laid to be infra 
Cowp. 166. * jurifdiSlionem-, and not denied by the plaintiff in his plea; and 
4^4. therefore now, after verdict and judgment, he comes too late for a 

Dou|J. 378. 


(a) Ante, 29. 


prohibition; 
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prohibitioni and upon this difference prohibitions have been 
ufually either granted or denied to the fpiritual courts. Though 
the court hath not cognifance of the caufe, yet the proceedings are 
not cor am non judicei for if it be alledgcd to be within the ju- 
rifdidbion, and the defendant take no exception to it, and then Rowjand*#.* 
fentence is given againft him, he hath thereby admitted the ju- veale, Cowp, 
rifdidtion. So where a man fued for a legacy in the prerogative 18. 
court, where the will was proved, and fentence given, and an 
appeal to the delegates, and fentence affirmed, and then a prohi¬ 
bition granted (but without notice) upon the ftatutc of 23. Hen. 8. 
c. 9. for that the parties lived in another diocefe; but the plaintiff 
having allowed the jurifdiftion in all the former * proceedings, • r « i 
though the prohibition was granted, the Court would not com- L *73 J 
pel the party to appear and plead, but granted a confultation, Cro. 

Car. 97. Smith v. the Executors of Pondrel, In Hilary Term 
1675 in the king’s bench, in the cafe' of Spring v. Fernony and in 
Michaelmas Term in 22. Car. 2. B. R, Buxton's Cafcy and in 
Hilary Term the 22. & 23. Car. 2. in the fame court, in the cafe 
of Cox V. St. JlboHy prohibitions were denied after the jurifdiftion 
admitted by pleading. 

The Chief Justice, Wyndham, and Atkyns, JuJlicesy Velthafon ». 
upon the firft argument inclined that a prohibition ought to be Ormfley, 3. 
granted, becaufe the admittance of the party cannot give a jurif- Term Rep. 3i|. 
diftion where originally there was none; but afterwards they were 
all of opinion, That the prohibition Ihould not go, but faid, that 
the plaintiff in the inferior court ought to have been non-fuited, if 
it appeared upon the evidence that the caufe of aftion did arife 
exti'a j urifdiilionem, 

And THE Chief Justice and Wyndham, Jujliccy were See the, c»fe of 
of opinion, that afterthe defendant had admitted the jurifdidtion by Trevurw.Wari, 
pleading to the aftion, efpecially if verdidt and judgment pafs, the ^ *^'*’*-^ 

Court will not examine whether the caufe of adtion did arife out 
of the jurifdidtion or not. 

But Atkins and Scrocgs, JuJlicesy faid nothing to this laft 
point, but that many times an advantage given by tlic law was loft 
by coming too late, and inftanced that a vifne may be changed in 
lime, but not if the party come too late j lb if the time of the pro- 
mife be laid above fix years from the time of the adtion hi ought, if 
theftatute of Limitations be not pleaded, the defendant cannot take 
afterwards advantage of it. 

* Whereupon a prohibition was denied, and judgment was given ♦ f o *74 1 
for the defendant. *■ 

In this case thefe things were agreed by the Court. First, in sn »ftion in 
That if any matter appears in the declaration wliich fhewetH that aninfcriorcourt, 
the caufe of adlion did not arife infra jurifdiaionemy there a pro- 
hibition may be granted at any time. W 

the proceedings, a frobiiiUen fliall go at any time.—Cro. Jac. 96. i. Roll. Abr. 545- Dough 
I. Term Rep. jsa. 3. Term Rep. 3. 315. 

T 2 Secondly, 
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Protiihition SecondlVt If the fubjeft matter in the dedaratlon be n^fc 
whjM ihe mat. pjopt,- for the judgment and determination of fuch court, there 
aaVie'by Uie ?n. ^ prohibition may be granted at any time. 


ferior court. 

If a ple-i to tlie I'niaoLV, If the defendant, who intended to plead to the ja- 
junfdirtion of rifdidion, is prevented by any artifice, as by giving a (hort day, 
anihferiorcoiiit or by the attorney’s refiifingto plead it, &c. or if his plea be not 

Is prev«nced by pcceptcd cr is ovcr-ruled ; in all thefc cafes a prohibition likewife 

artiflcE, a nio- t- ^ 

hibiti-m will lie Iio at any time. 


at any time.-. 3. lull. 230. Lulw. 1026. 


Cafe 153. Birch aga'wjt Wilfon. 

^11 an a«ion on » Q TION ON T!iE CASE.—The plaintiff declared, that he was 
iJHiMncB of'*'' niefiliagc and feveral lands in the parifli of Dale^ 

common, a and that he and all thoie whofe eftate he hath, have ufed to have 
• PLci AL rti.A right of common for all commonable cattle levant et couchant 
that j 1 . being upon the premifes, in a certain meadow there called Darpmre 
[ands *widi"ail and ilia certain place called Cannock Wood\ that the 

commons and defendant, pramijjhrmn non ignarus^ had cnclofed the fald places in 
emoluments to which the plaintiff had right of common, and likewife put in his 
the premifus cattle, as horfcs, cows, hogs, geefe, &c. fo that he could not in 

belonging or amplo et beneficial I modo enjoy tire fame, 

therewith ufed, ^ 

conveyed them 'The DEFENDANT, as to the inclofure and putting in of his 
dant * and "'hat pleaded not guilty : and as to the refidue, That 

the t*enants and Lord Paget was feifed of a mefluage, three hundred acres of land, 
occupiers of the forty acres of meadow, and a hundred acres of pafture, and like- 
aid Und», &c. vvife of Darpmare Jldeadow and Cannock JVood j and, being fo feifed, 
have co'nmon by deed of bargain and fale enrolled, in confideration of two 
therein '*«»>/«/# thoufand pounds, convey the faid meffuage, three hundred acres of 
eujuf he hawing land, forty acres of meadow, and a hundred acres of pafture, to 
right did put his the defendant and his heirs, and by the fame deed did grant to him 
cattle in to take all ways, commons, and emoluments whatfoever to the faid mef- 
common there, premifes belonging, or therewithal ufed, occupied, or 

was fufficient enjoyed, or taken as part, parcel, or member thereof j vtrtutecujus 
common both the defendant became feifed of the premifes j and that the fame 
for the piiintiff were leafed and demifed for years by the faid Lord Paget^ and all 
and himiaf, is whofe eftate he had a tempore cujus contrarii memoria homi- 
mcni'^oTa right exijiit \ and that the tenants or occupiers thereof d tem^ 

of common 5 pore cujuSf is'c, ufed to have common in Darpmore Meadow^ and 
and although it Cannock Wood^ for all commonable cattle levant et couchant up on 
amount t« the premifes, and ufed to put in their cattle into the faid places in 

virtute cujus the defendant having right did put in his 
dofvs matter aj Cattle into thc faid places, to take common there ; and averred, 
law, it IS good, that there was common fufficient both for the plaintiff and himfelf. 

*95* To this plea the plaintiff demurred. 

Cro. Eliz- 3. Lev. 40. ii. Mod. 53. 72. ii. Mod. 2;. 35. 97. 121. 316. 376. 537. 

I. talk. 34^ 3^4. j. Com. Tig. ** Plradcr" (E. 14.). 4. Bsc. Abr. 63. i. Wilf. 45. 

Pemberton, 
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* Pemberton, Serjeant^ for the plaintiff faid, That it was 
BO good plea, but rather a defign to introduce a new way of com¬ 
mon. I'he reafons oli’ercd why the plea was not good, were. 


B^rcm 

againfe 

WiLsok. 


First, That the defendant could not preferibe becaufc of the Cro. Car. 4.19. 
unity of pofl’eflion, for the Lord Paget had the preniifcs in and to 
which, &c. and therefore he hath preferibed by a collatcnj matter. See the cafe of 
viz, by alledging that the land was ufually let to tenants for years, ciarke w. King, 
but doth not fay whether they w’ere tenants by copy of court roll 
or not, neither doth he make out any title in them. In fome 
cafes where a man is not privy to the title, he may fay generally 
that the owners and occupiers ufed to do fucli a thing, &c. and this See Ri<ter v. 
way of pleading may be good ; but here the defendant claiming Smith,; Tirrii 
under them ought to fet forth their title, or elfe he can have no 7 ^^- 
right to the common. 


Secondly, By this plea he intended that the Lord Paget bad 
made a new grant of this common j for he fets forth, 'I'hat he 
granted the premifes, and all commons ufed with the fame, and lo 
would intitle himfelf to a right of common in thufe two places, as 
if common had been exprelsly granted to him there; which if it 
fhould, it is but argumentative, and no direft affirmance of a 
grant upon which the plaintiff n\ight have replied “ non concrjfr^^* 
for no iffue can be joined upon it. 

Thirdly, He ought to have fet forth. That the tenants law¬ 
fully enjoyed the common there; but he lays only an ufage to have 
common, which may be tortious. 

Fourthly, He doth not fay. That there is fufficient common a. Tam Rrp. 
for all the commoners, but only for the plaintiff and himfelf; it is 39 <• 
true, the owner of the foil may feed with his tenant who hath a 
right of common, but he cannot derogate from the firft, by 
ftraifening the common by a fecond grant, and fo leave not fuf- 
ficient for the tenant. 


Fifthly, This plea amounts to general ijiie, and the cro. c«r. 157. 

E laintiff hath fpccially alfigned that for a caufe of demurrer; for 
e faith, That the defendant, without any title, put in his cattle, 
by which the plaintiff had not fufficient common; and the defen¬ 
dant pleads he put in his cattle rightfully, and the plaintiff had 
common enough j which, if it fignify any thing, muft amount tq 
not guilty. 

* But by Weston, Serjeant, on the other fide, the laft obr . r 276 1 
jcdlion was endeavoured to beanfwercd first, Becaufc if that hold, I- / -» 

yet, if the plea be never fo good in fubffance, the plaintiff would 
have judgment. It was agreed, that this plea doth amount to a 
general tjjhe, and no more, but that every plea that doth fo is not 
therefore bad; for if it other^vife pontain reafonablc matter of law, 
which is put upon the Court for their judgment, rather than re¬ 
ferred tq the jury, there is no caufe of demurrer; for it is the fame 
thing to ha\'o doubt or qucllion in law before the Judges iti 

T 5 plcidingi 
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BftcH pleading, as to have it before them upon a fpccial verdifl. In the 
Book 2. Rich. 2. pi. 18. a retainer was pleaded fpcciallybjr 
an adminiftrator, which is !.o more than plene adminiflravit^ yet 
nodemurreribut the Book faith, that the Court ought to be moved 

ii.Mo<J.53.7a. SECONDLY, The plea is good as to the matter of it; for the 
defendant claims the fame common by his grant, which had been 
ufed time immemorial, and alledges it to be of all common ufed 
with the premifes, and this was a common fo ufed. In trefpafs 
(a) the dcfenAint juftified that Godfrey wasfeifed in feeofahoufe, 
and of twenty acres of land, and that he and all thofe, &c. had 
common in the place w'HERE, &c. to the faid melTuage belonging; 
and that he made a feoffment to Bradjhaw of the fam;-, who made 
a Icafe thereof to the defendant, with all profits and commodities 
thereunto belonging, “ vel occupat. vel ufitat. cum pradiSio mef- 
fuagio it was adjudged, that though the common was gone and 
extindt in the hands of the feoffor by the unity of the pofTcflion, 
yet thofe words were a good grant of a new common for the time 
granted in the Icafe, and that it was quaft a common in the hands 
of Godfrey the fcoftor. 

And I'hirdly, Though it hath been objcdled, that this plea 
is not formally pleaded, becaufc it ought to have been diredb in 
alledging a grant, whereas it was only argumentative, and 
brougnt in by a fide wind ; he faid. That, as bad as it was, it was 
drmvii by that feijeant who argued againlt him, and who did very 
well know that the averment of fuffieicncy of common was need- 
Kfs. 

The Cottrt were all of opinion. That though the plea did 
amount to the general ijjitey yet for that reafon alone the plaintiff 
*[277] hiid no caufe of demui rer; for the defendant may * well difclofe 
a. Vent. *95. the matter of law in pleading, which is a much cheaper way than 
Coinyns, 330 to have a fpecial vcrdidl, and that this is on the fame reafon of 
Ld. Ray 135 giving of colour', but if the matter by which the defendant juf- 
393. 5C6. tifies be all matter of fa£V, and proper tor the trial of a jury, then 
the defendant ought to plead the general ifiuc. 

And as to the matter of the pica, THE Chief Justice and 
Wyi.-D HAM, Jujlicc, held it to be good; for the common which 
was pleaded was a common by grant, and not argumentatively 
ploaded ; for if the defendant had pleaded an exprefs grant of com¬ 
mon in thofe two places, and the plaintiff had demanded oyer of 
the deed, it would have appeared that there was no luch deed, 
and this had been a good caufa of demurrer. If this plea jfhould 
not be good, it would be very mifehievous to the defendant; for 
there being a perpetual unity as to the freehold, there can be no 
prefeription to the common ; but there being a conftant enjoy- 
Vern. *50, , ment theieof by the tenants, and fo a perpetual ufage and a grant 
made referring to that ufage, it is well enough : and fince, whilft 
the lands were in poileflion of the lord, the commoners could not 


(«) Codfiey v, Eyre, Cro. Eliz. 570. 


complain 
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«omplain of a furcharge j why Ihould they, if he grant th^re- 
mifes, the grantee being in loco, c. In the cafe of the Imjg a 
grant of “ tot et talia libertates ct privilegia quot et qualicr^^he 
abbot lately had, was held good by fuch general words (a) 

Lord Paget granted to the defendant that which the IclTees^^ad 
before, viz. that common which the tenants had time out of mind j 
and it cannot be conceived but that the tenants had a right; for 
as a tort cannot be prefumed to be from time immemorial, f'o nei¬ 
ther fliall it be intended that the lord gave only a licence, and 
permitted his tenants to enjoy this common. 

But Atkins, was of opinion, that the pica was not 

good. He faid, he knew not by what name to call this common; 
for it was no more than a permiflion from the lord, that the 
tenants might put their cattle into his frceliokl, or a connivance 
at them for fo doing ; and if it be taken as a new grant, then no¬ 
thing’can pafs but the furplus ; for the lord cannot derogate from 
his former grant, and the new grantee fhall ijot put in an equal 
proportion with him who hath the prefeription; for if he may, 
then fuch prefeription w'ould be quite deftroyed by fuch puifne 
grant; for as the lord might grant to * one, fo he might to twenty, 
and then there would not be fufficient common left for him who 
preferibes to the right; fo he conceived that the defendant had 
no. right of common, or if he had any, it would not be till 
after the right of the plaintiff was ferved ; and he faid, that ufage 
fhall not intend a right, but it m.iy be an evidence of it upon a 
trial. But if there had been an ufage, it is now loft by the unity 
of the poffeflion, and fhall not be revived by the new grant, like 
the cafe of Majfam v. Hunter ; there was a copyholder of a mef- 
fuage and two acres iji fee, which the lord afterwards granted and 
confirmed to him in fee cum pertincntiis\ it was adjudged, that 
though the tenant by ufage had a right to have common in the 
lord’s waftc, yet by this new grant and confirmation that i-ight 
was gone (the copyhold being thereby extinguifhed); for the 
common being by ufage aqd now loft, thefe words “ cum perti- 
“ nentiis” in the new grant will not revive It. 

But, notwithftanding, judgment, by the opinion cf the other 
three Jufticcs, was given for the defendant. 

(dj 9. Co. 23. Abbot de Strada Marcella’s C.ife. 


Birch 

agttimp 

WlLSoM. 


[ 278 ] 


Yelv. 189. 

Abr. Eq. 104. 
2. Yen). 127, 
250. 390. 516 . 


See the cafe of 
Kevtll V. Jod* 
ri'U, 2, Term 
Rep. 415. 


Week’s Cafe. 


Cafe 159. 


A PROHIBITION was prayed to the ccclefiaftical court at if the fpiritual 
BriJioL 

to take an oath 

The fuggeftion was, That he was excommunicated for refufing to lendingtoaccuft 
anfwer upon oath to a matter by which he might accuie himfelf, ^1"[**®*^'* P^hi- 
viz> to be a witnefs againft another, that he himfelf was prefent *** 

Ld, Ray. 701, Ante, 218. x. Sid. 238, 4. Com. Dig. 507. 3. Bl. Com. toi. 

T 4. fuch 



WsKK’t 

Ca!i£. 


* [ Z 79 ] 

Cafe i6o. 

A hon«l given to 
at him pei fun in 
dircharge of a 
f aniing debt) is 
not void by the 
ftatute 16. Car. 
X. C. 7. f. if 
the obligee w. $ 
not piivy that 
tlic money was 
won at play. 
Ante, 54. 

i.^'crn.yo.xjT. 
Comyns, 4. 

10. Mod. 31a. 
}£. Mod. 69. 
Si. 97. 158. 
Stra 1048. 
1079, 1155. 
t3p. 

j*. Salk. J 34* 
3 + 4 * 

5. Mod. 175. 

9. Burr. io 77 < 

4. Com. Dig. 
Sc. 

5. Com. Dig. 
610. 

X. Term Rep. 

439- 
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fucb a day, and faw the other at a conventicle j which if he con-* 
feiTeu, they would have recorded his confeffion of being prefer^ 
at a meeting, and fo have proceeded againft him. 

The Court granted a prohibition, but ordered him to appear 
in the ecclcfiaftical court, to be examined as to the other perfons 
being there («), 


(a) By 13. Car. x. c. IX. it is cnaA* 
ed, “ That it (hall not be lawful for ary 
bifliop or ccchfiaflicaljudgs to tender 
or adminiiler to any perfon whacfo> 
'* ever THE OATH ufually called the 
“ Oath ex ojitio, or any other oath 


I tv 


wnereoy cie may dc compeiiea 1 
fefs, aecufe, or purge hiiplelf, of any 
criminal matter or thing, whereby he 
may be liable to any ccnfi^re or pu> 
nifhment.'* 


Anonymous. 


A MAN wins a hundred pounds of another at play. The winner 
owed SbiH'p ope hundred pounds, who demanded his debt, 
The winner brought him to the other of whom he wpn the money 
at play, who acknowledged the debt, and gave Sharp a bond for 
the payment of the hundred pounds , who not being privy to the 
rnattei, or knowing that it was won at play, accepted the faid 
bond, and for default of payment puts it in fuit. The obligor 
pleads the ftatute of Gaming. The plaintiff in his replication 
difclofes the matter aforclaid, and fays, that he had a juft debt 
due and owing to him from the winner, and that he was not privy 
to the nipj’t-y'i being won at fias-, isc. and that he accepted of the 
faid bond as a fccurity for his debt: and the dcl'cndant demurred. 

And T^E Court were all of opinion, that this cafe was not 
within the ftatute, the plaintiff not knowing of the play j and 
tliouglt it bo ph-'aded that the bond was taken pro jecuritate^ and 
not tor j'atijaction of a juft debt, it was held well enough, like 
the calc cf Warns v. hdis^ Teh. 47. Warns oy/fcA a hun¬ 
dred pounds upon an ufurious contrail, and Jlder o^NcA the plain- 
tiflf Etiis a liundred pounds, for which they weic both bound; 
and in an aition of debt brought upon this bond, Warns pleads 
the itatute (f Ufury between him and Alders and Ellis replied as 
the plaintiff here ; and upon a demurrer it was adjudged for the 
plaintiff by three Judges, bccaufc the plaintiff had a real debt 
owing him, and was not privy to the ufury (a); and upon this 
cafe the Court relied, and faid, the reafon of it governed thi$ 
cafe at th.- bar. 


Whereupon judgment was given for the plaintiff (b)^ 


(a) But fte Lowe t>. Waller, Dougl. 
736. that both the ceittraff and the 
Jteunty arc v, ii-l. 

By If. y/an. c. 14. “ All nctfSi 
“ bi.'L, tnidi, judpmtnts, mortgages, 
*• or O'her ucuritiec or convc/ar.ccs 
whatfoevc., given, granted, drawn, or 
** entered into, or executed by any perron 
* or pertuns whaifoever,where the whole 
** or any pair of the confideratianoflucli 
** conveyances or fecunties (hall be for 
“ any money or other valuable thing 
“ whatfoever won by gaming, or by 
betting on thnfe who do play, or for 
** the re>imbutfingor repaying any mo* 


‘I ney knowingly IKnt or advxipeed foy 
<* fuch gaming, &c. (hall he utterly void, 
“ fiullrate, anti of iirjne cftcCL”— 
And It fetiTis to bs r.otv fettled, that 
all given for money won at play 

are aLfolutcly void, even in the hands of 
third iicrfons, tlioogh thty paid a va¬ 
luable cunfideration tor ijicni, and liad 
no notice oi their having been given for 
money won at play.—Sec Colburn v. 
Stockdale, 8. Mod. 57. j Boujean v. 
Waimfley, s. Stra. 1x49. j Robinfonv. 
Bitjnd, X. Burr. 1077.; BroiAn v. Berk¬ 
ley, Cowp. xai, 3 Lowe V. Waller, 
Dougl. 7^3. 
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Tiflard agatnji Warcup. 

INDEBITATUS ASSUMPSIT for seven hundred and on ajumpjit tor 
1. fifty pounds laid out by the pljuntiff for the ufe of the de- ‘"""‘y i-'d out 
fendant; upon non ajfumpjit pleaded, there was a trial at the *viden*ce**thaMt 
bar. was to be paid 

The evidence was, That the defendant and another, now de- profit is^a fata 
ceafed, formed the excife j that the money was laid out by the »«««««. 
plaintiff on the behalf of Ae defendant and his partner; and that ^ 
the defendant promifed to repay the money out of the firft profits cowp. •>66 * 
he received. 1. Coin.' mi. 

* The whole Court were of opinion, that thisaflion would **’ 
pot lie. * [ 280 ] 


First, Two partners being concerned, the aftion cannot be Onc partner 
brought againft one alone fa) : he ought in this cafe to have fet cannot be faed 
out me death of the other : but if judgment be had againft for a nut. 
one, the goods m partnenhip may be taken in execution (cj. 


ter concerning 
the pai'tnerfliip. 


Secondly, The promife here was not to pay the money ab- 
folutely, but fub modo ; fo that the evidence did not maintain the 
action (d).—And the plaintiff was nonfuited. 


(a) Salk. 440. Garth. 63. Lutw. Carth. 217. 12. Mod. 44.6. Ld. Ray. 

1696. I. Cum. Dig. 22. Stra. 473. 871. 3.Peer. Wms. 25. 

303. 553. Dougl. 650. 

(Jb) See 8. & 9. APif/. 3. c. 10. (d) Cro. Eliz. 239. Hob. 180. 

(r) See z. Show. 173. Salk. 392. z. Roll. Rep. 233. 


Nichols againji Ramfel. 

rpRESPASS done 24 Martli 26. Car. 2. ufque 26 Augujli 28. 

Car, 2. diverjii diebus et vicibusj Csfc.—I'he defendant plead¬ 
ed, that on the 24th day of Aprils in the 26th year of I^ing Charles 
^he Second^ he paid the plaintiff fixpence, which he received in 
full fatisfadtion of all trefpaffes ufque ad the (aid 24th day Aprils 
ABsquE HOC that he was guilty ad aliquod aliud tempus prater 
pradidlum 24 Aprilis^ anno 26. Car. 2. aut aliqua tempore poflea^ 
but leaveth out the 24th day of April, 

And for that reafon the plaintiff demurred, Becaufe the defen¬ 
dant had not anfwered that day; for the word ufque excludes it. 
So where debt was brought upon a bond dated 9 Julii^ the de¬ 
fendant pleaded a releafe of all a(ftions, &c. the lame day ufque 
diem dati ejufdem feripti, the bond was not difeharged, becaule 
the releafe excludes the 9th day, on which it was made. 

But Weston, Serjeant, contra. Though generally in plead¬ 
ing the word ujque is exclulive; yet in the cafe of contrads, be- 
caufe of the intent of the parties, it is inclufive; and therefore 
in one Nichoh Caje, 20. Car. 2. in the king’s bench, Roll. 21. 
(the Term was not named) a leafe was made habendum from 

rLady’^ay 


Cafe 162. 

By a releafe of 
all demands till 

dated that day 
it notreleafed. 

Owen, 50. 

2. Ro.Ab. 511. 
Palm. 531. 

Ld. Ray. g5. 
z8z. 336. 

Caid. 19. 

4. Com. Dig. 
3 * 5 - 

Cowp. 714, 
z. Term Rep. 
490. 

See Knox «. 
Simmondt, 3. 
Brown’a Cafe» 
in Chan. 358, 
2. Conft's Buy, 
395. pi. 367. 
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Lady-day ufquc fejlum fanSii MichaeVn 1665, paying the rent re- 
fervtd at Michaehnas during the term \ the rent fhall be paid oji 
M’tchaehnas-day 16651 and fothe day fhall not be excluded* So 
where a man prcfcribes to put cattle from and immediately after 
Lady-day^ where they are to flay till Mhhaelmas-day ; the putting 
them in on Lady-day and driving them away on M'tchaehnas~day 
is not jullifiable in flridlnefs, yet it hath been allowed good. 

[281 ] * So in a devife the queftion was, Whether the tettator was of 
age or not ? And the evidence was, that he was born the firft day 
of "January in the afternoon of that day, and died in the morning 
on the laft dav of DeenuL'r : and it v/;ik held by all the Judges 
that he was of full age ; for there fhall be no fiadieu of a day. 

North, Chief Jujhce^ faid, t\vi.t prbnd fa( te this is to be in¬ 
tended good; for a day is but punStum temporis^ and lb of no gnat 
confidcration. 

But THE OTHER THREE JUSTICES w^erc of Opinion, that the 
word ufque was cxclufive; and that the plaintiff ihould not be 
put to fhew that there was a trefpafs done on the 24th of Jpril j 
and faid, that in a releafe of all demands till the 26th of Aprils a 
bond dated that day is not rcleafcd. Wlierefore judgment was 
given for the plaintiff 


Vicfrnis 

agixinfi 

RAMStJL.. 


Cafe 163. 

Releafe of all 
dcmanfls doth 
not bar afuiuie 
duty. 

S. C. ante, 93. 
S. C. 1. Mod, 
216. 

S.C. I. Vent. 
31+. 

b. C. z. Lev. 
210. 

S. C. 3. Keb. 
785. 829. 

1, Roll. Abr. 

407. 

Lit. fefl. 508. 
510| 

l.Sid. 14T. 

2. Lev. 21 
Cro. Jac. 170. 
486. 623. 

5. Co. 71. 
so. Mod. 87. 
165. 423. I2< 

j22. 664. 786. 


Trevil a-yalnjl Ingram. 

^OVENANT TO PAY AN HERioT pq/l mortem J. S. or 
^ forty Ihillings at the election of the plaintiff; and fets forth the 
death of J. S. and that afterwards he chofc to have the forty fhil- 
lings, for which he brought this action, and a/Iigns the breach for 
non-pavment. 'I'he defendant pleaded, that the plaintiff releafed 
to him “ all actions and demands, &c.” but this releafe was made 
the life-time of J. S. and there was an exception in it of 


in 


heriots. U'hc plaintiff demurred. 

George Strode, Serjeant^ argued, that this adtion was not 
difeharged by that releafe, and cited [Ioe*s Caje, 5. Co. 70. where 
it was held, that a duty uncertain at firft, which, upon a condition 
precedent, was to be m.ide certain afterwards, was but a pojjibility 
which could not be relcafcd ; tiiat the duty in this cafe was un¬ 
certain, becaufe the plaintiff could not make his election till after 
the death of J. .S’. A covenant to repair, and a releafe pleaded 
to it within three days after the date of the indenture, and upon 
a demurrer it was held, that it being a future covenant, and not in 
demand at the time of the releafe, although it was of ^1 demands, 
yet that covenant v/as not thereby releafed [a). So here neither 

Mod. 204. 256. 401. 4Hi;. 651. I. Peer. Wnis. 239, 728, Ld. Ray. 235. 515. 
1242. J30C. 5. Com. Dig. 411. 4, Bac, Abr, 283. 283. 290. 


(fl) Hancock r>. Field, Cro. Jac. 170. been a bar. 5. Co. 71.3. A'o(e (0 tht 
and 2. Roll’s Abr,407, ; but it i$ (aid Fourth EDITlo^. —See alfo Co, Lit. 
by the Court, that if he had rcleafed all 2C3. 291. Ciu, Jac. 623, 
covenants in fucii an indenture, that bad 


the 
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the heriot nor the forty (hillings were cither of them in demand Tutra 
at the time of the releafe given j and it plainly appears by the ex- 
ception in the releafe, that it was the intention of the parties not 
to releafe the heriots. 

And of that opinion was the whole Court : whereupon 
judgment was given for the plaintiff. 

* North, Chief Jtt/ilce, It is the opinion of Littleton (<?)» r 282 1 

that a releafe of “ all demands” doth releafe a rent; and of that opi- ^ ** 

nion was T wisden, Jufliee^ in the argument of the cafe of Hen 
V. Hanfon ; though it was refolved there, that a releafe of all de¬ 
mands did not difcharge a rent referved upon a Icafe for years, 
bccaufe fuch rent is executory, and incident to the reverfion, and 
grows every year out of the land; but when it is fevered from ^ 

the reverfion, as by affigning over the whole term, then it be¬ 
comes a fum in grofs, and is due upon the contrail;, and in that > ^ 

cafe a releafe of all demands” difeharges a rent afterwards due, 

(«) SeA. 508, 510. 3. Roll. Abr.408. Sid. 14X. 


HILARY 




HILARY TERM, 


The Twenty-Ninth and Thirtieth of 
Charles the Second, 

I N 

The Common Pleas. 


Sir Francis North, Knt. Chief Juftice, 


Sir Hugh Wyndham, Knt, 
Sir Robert Atkins, Knt. 


^ujiicesn 


Sir William Jones, Kfit. Attorney General, 
&r Francis Winnington, Knt. Solicitor General, 


♦ Shambrok againft Fettiplace. 

P ROHIBITION.—The queflion was, Vfhcihtv aprefcriptien 
be good to an aijle in a church which he and all thofe, &c. 
ufed to repair, as belonging to a manor, where he had no 
dwelling-houfe, but only land ? 

George Croke, Serjeant^ argued that it was good, and cited 
the cafe of Boothby v. Bayly^ where fuch a prefcription as this 
was held to be a good ground for a prohibition. Fide Moor Rep, 
878. contra. 

The Court inclined, that it was not good; but ordered the 
prohibition to go, and the defendant to plead, that it might come 
judicial!/ before them to be argued. 
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Prefcription to 
have anaifleina 
church becaufc 
of repairing, no 
good caufe for a 
prohibition. 

Hob. 69. 
a. Inft. 4Sp. 
653. 

a. Lev. 241. 

S. Mod. 3381 
Salk. 551. 

Ld. Rajr. 59 * 
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HILARY TERM, 


The Twenty-Ninth and Thirtieth oF 
Charles the Second, 

I N 

The Exchequer Chamber. 


King’s Bench. Common Pi.eas; 

Chiefyuftice. S/> Francis North, Knt.Cohf JuJlUf. 

6Vr Tho.’rwirdcn, iTa/. S/z’Kugh Wyiidham, A'//. 1 

5/> William Wyldc, A^a/. 'JuJikes. 6'//-Robcrt Adaus, Aw/, \jtijlicci 
Sk Thomas Jones, K»(. . 


Exch Fijiua. 

Sir William Monfigiif, Aw/. Ch’y' Beron, 

Sir Fdward Turner, Aw/. 

Sir Edward Tliurhind, Kit. Br.ro 
Sir Francis Branulun, Aw/. 


Dafhwood a^aiiift Cooper and OLhcii. 

E rror of a judgment in trespass, wherein Cooper and 
others brought an action of trefpafs againft Dajhwood for 
entering into a brew-houfe and keeping of po/ieffion, and 
taking of fifty (hillings.— 'I'hf. defendant pleaded, that 
the plaintiffs had committed an offence againft the ff.itute of 12. 
Car. 2. cap. 23. by which it is enacted, “ That all offences the.'-e- 
“ by prohibited (except in * London) fhall be heard by two or 
« more of the next juftices of peace i and in cafe of their negledl 
“ or refufal by the fpace of fourteen days after complaint made, 
then the fub-commiffioners of the excife are to determine the 
“ fame, from whom no appeal doth lie to the juftices of the peace 
“ at their next feflions j which commiflioners of cxcife, juftices 
“ of the peace, and fub-commillioners, amongft other things, are 
“ enabled by the faid adt to ifTue out warrants under their hands, 
“ ice. to levy the forfeitures j” and fo juftified the entry under a 

warrant 


Cafe 165. 

In a negative 
plea, via. that 
tliiee (iid not 
fuch a thing, 
it niufl be faid 
ui'c cotujit ali- 
quts. 
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S. Mod. 108. 

330 - 3 ^ 3 - 
10. Mod. 368. 
12. Mod. 130. 
240- 494- 
I. Barnes, 333.* 
■Stra. 6o5.iiio. 
U71. 
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warrant from the fub-commiflioners} three jufticcs having rcfuicd 
to hear and determine this oiFence. To this plea the plaintiffs 
demurred, anl had judgment in the court of king’s bench j and a 
writ of inquiry of damages was executed, and feven hundred and 
fifty pounds damages given. 

It was alledged, djat the defendant could not move to fet afide 
the judgment in that Term it was given, becaufe the writ of in¬ 
quiry was executed the laft day of the Term, and the Court did 
immediately rife j and that he could not move the next Term, be¬ 
caufe the judgment was given the Term before the writ of error 
was brought. 

The Attorney General therefore faid, that this was a 
hard cafe, and defired a note of the exceptions to the >plea, which 
he would endeavour to maintain ; which Mr. Pollexfen gave 
him, and then he defired time to anfwcr them. 

The exception to the plea upon which the judgment was given 
was this, viz. The adt giveth no power to the fub-commiflioners 
to hear and determine the offences, and fo to iffue out warrants 
for the forfeitures, but where the jufticcs or any two of them re* 
fufe: and though it was faid by the defendant that three refufed, 
yet it was not faid that two did refufe. 

Xherc is a great difference between the allegation of a thing in 
the affirmative and in the negative; for if I affirm that A B. C, 
did fuch a thing, that affirmation goes to all of them, but nega¬ 
tively it will not hold j for if I fay J. B. C. did not fuch a thing, 
there 1 muft add, nec earum altquis. So if an adlion be brought 
againft feveral men, and a nolle profequi is entered as to one, 
and a writ of inquiry awarded againft the reft, which recites, 
that the plaintiff did by bill implead (naming thofe only againft 
whom the inquiry was awarded, and leaves out him who got the 
nolle profequi)^ this is a variance, for it fhould have been brought 
] againft them all. * It is true, where a judgment is recited, it is 
enough to mention thofe only againft whom it is had, but the de¬ 
claration muft be againft all: fo in a writ of error if one is dead 
he muft be named. 

And fo the juftices ought all to be named in this cafe, viz. that 
the three next juftices did not hear and detennine this offence, 
ntc eorum aliquii. 


HILARY 
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Charles the Second, 
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The Common Pleas, 


Sir Francis North, Knf, Chief fiifike*, 

Sir Hugh Wyndham, Knt. ’ 

Sir Robert Atkins, Knt, •‘JuJiices* 

Sir William Ellis, Knt. 

Sir William Jones, Knt* Attorney General, 

Sir Francis Winnington,iv;f^/. Solicitor GeneraU 


Wells againft Wright* 


CaTe 166^ 


D ebt upon bond conditioned, That the obligee fliall 
pay twenty pounds in manner and form following, that 
is to fay, five pounds upon four fcvcral days therein 
named, but if default fhall be made in any of the payments, then 
the faid obligation ftiall be void, or otherwife to ftand in full force 
and virtue. 

The defendant pleads* that tali die^ c* non folvit five pounds 
&c.} and Upon this the plaintiiF demurred. 


A bond cond{> 
tioned that tha 
obliges fhail pay 
twenty pounds, 
Via;, live pounds 
on four feveral 
days therein 
mentioned, or 
in default of 
any of the{)ay« 
menti the b(»4 


Barrel, Serjeant. The firft part of the condition is good, ^^^*** *"“*** 
which is to pay the money, and the other is furplufage, void, and 
infenfible. But if it be not void, it may be good by traufpofing /.sJund 
thus, viz. If he do pay, then the obligation (hall be void •, if a. Saund*. yp, 
default lhall be made in payment, then it fhall be good ; anj}, for Abr. Eq. {4. 
thority in the point, the cafe of Fernanv.Jlfop (<7) was cited, where **’V«™* 4 -* 3 , 
the condition was, that if the obligee pay two killings per week vem 
until the fum of feven pounds ten Ihillings be paid [viz. on every i’g7.„5/*3j, 
Saturday), and if he fail in payment at any one day that the bond 251. 
ihall be void; and upon the like plea and demurrer as here, it 480* 509* * 

Prec. Chan. 

122.237.167.309.313.522. 10. Mod. 47.134.154.223.450. X2.Mod. 193. 4ig, 8^2,244, 
(«) I. Lev. 77. Raym. 68. i. Sid. 105. t,Kcb. 356. 415,451. 

VoL. II. U was 
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was adltidgcd that tlic obligation was fingle, and the condition 
repugnant. 

T'he Court were all of opinion, that judgment fhould be 
glv n for the pl.iintifF; and the Chief Justice faid, that he 
doubted whether the cafe of 39. lltn, 6. pL 10. is law. 

'* Erittiim Charnock. 

Ona rL-vfe to xrpoN itoND againft thc defendant as heir: upon 

ih'm ^ “ rit’vs t'•r pl'-,idcd, tlie ju. y fount'a fp rial \er- 


W F11 i 

again'i 
Wright, 
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Cafe 167. 


ainrdi'^, in v,inch tile c.'{’v! was riiu l ilt f.rh-i was I’eifd of a 
the tij.uii :,t itKliii ■ and f! ree aer s of 1 ind in f ■, an! devifed lliC fane to 

i f'') ; d.fantlaii:) .in 1 Ills heirs within lour years 
isoviULi* the f-n p.iv ivAeniy pt'uiids ro the 
ojwanls '.he pavinem of li»- Ultatoi's del;ts : and then he 
,.s otliLi iar.'!,' to bi- f>Jd lor payment t.f debts, ^’c. 
cr dies. 'I'lie f n pays the twentv pounds. 


ttfbtai, 

vicicd li.- 
twenty I 
to the ex- uti 
tovv.iri!i ili:; dm'll 
payment t'f t'-e 


ins (.'i 

»It .^ I • 

cx-.e;.' 

I 


uftatot’sdLbts ; 

thefon t,•. the 'I’he tpici'i I'oM vv.i‘, ii LiiiS .neiruage, &c. was ({//‘ ts in the hands 

ea.!tely//r. of the dei'eiul.ml r 
f/Aj/c, .inH not 

by 'j 1 It was fiii!, that It was not becaufj the liclr fliall not 

thiuigh the lef- take by r'./t (i.’t, but by purthf'jr-, foi the word “ py)'ir.g” is no 
ct'hei lands toh- rsurt/V/sw ; if it Ihcml-, die licir is to ent'-r f.r thc breacli, aial that 
fold for tilt-pay I is tbt‘ delLiid.aii !ui.<..ir; and fir ,liat reafon it fball be a H/niia- 
ment ot dtuf.. ti'jn. It is liin, where tiitrc is no ..beration of the eftaie, the 
SC. i.Fretm. 1 *"*^ mud; tike by r/i .r. v/; but in this cafe there is an alteration 
*48. of the elbiu- frt.ni vviiat is dircdtcd b\ tlic lave, vi thc manner 

Ante, 50. toy. lt()w he lluili come by the eliate, for no fee pall'eth to him dining 
Dyer, 124. 371. f^.j. y 


.Stiles, 14S. 
Cfo. Lh/.. 431 
833. ^ 

Ciu. Car. 161. 
3. Lev. 127. 
Abr. £q. 20G, 
» 75 - 

I. Vern. 338. 
a. Vein. 429. 
7 * 9 - 

Urcw. Chan. 
222 . 


Jjiit this -va-t dcii'ed by Pemrertok, Senravt'y for he faid, if 

a devife be of la’u'i to ou • iuid Ids heirs w ilhin lour years, it is a pre- 

I'ent dcvi:i, end if I'lu !i be iiia-ie to the heir it is a defeent in the 

me.m :imc, end t!i b v/')rd.“ .vithln four 3'cars” are void; fo 

that tl;- 'jU'.uioii V. lii be, Whether thc word “paving” will make 

the heir a jiurcbafor ? and he held it would not; he agreed, that 

it w.is uf.i.i! to niak'.- that a wsird of Ilmitailiny and not ncornlitiony 

when the dc". lie is to the licir; and llierelore in a devife to the 

heir at law in fee he Ih.dl take by defeent, Styles Rep. 148. But 

2. Karnes, 136. jf this be neither a condition nor a limitation, it is a charge upon 

8. Myi. 23. jjjj. iji-jt) ;,jjj a charge as the heir cannot avoid in equity. 

IO-. Mod. 411. ' p ^ j 

4 ^ 5 * North, Chief Jufiicc^ and Atkins, fujlice. Where the 

II. Mod. 61. (.(y a with a charge^ as in this cafe, he doth not 

Lra*i29 487. (lifcent, h\xthy pui chefe-y and therefore this is no aflets f<7J. 

471. 665.1270. Ld. Ray. R29. i.Com Dig. “ AUits” (B.). 3. Com. Dig. “ Devifo” (N. 10.) 

Salk. 241. I. BI. Rep. 22. 2. Kl. Com. 422. 3. Petr. Wms. 341. 1. Brown’aCaf. in Chan, 

I 136. Powelon Devifes, 434 

fii) But fee the cafe of Claud Smith the cafe of Emmerfon v. Inchbrid, ia 
in Mr. Rofe’s edition of Comyns’ Hep. Mi. Baile>'s edition of Loid Ray, 728. 
pate 72. and the cafci there cited ; and 

Moor 
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Moor a^amft Pit. 

CPECTAL vfrdict iw ejfctment.—T he cafe was this: A 
copvholder for life; the n maiiidcr for life. Hj in rerrainder for 
life furrenders the copyhold to the lord ■^•<•0 timtcre 'who was a 
dijjeifor cnl of the manor), ut Inde facial vch'i:trte?r. fvatn. The 
difleifor grants it to a ftranger for life. The cljHeifec enters. The 
ftraiiger dies. 

The queftion was, Whether the difieif r, or ’''o in the r .maln- 
dcr for life, who made the furreiijcr, had the b. tt fitlj ? So that 
the point was, Whether this ftirrender by a Cf pyhfdder in j. n.ain- 
der into the hands of the dijfeifor be g r.-i, . nd Ih. ll lo c-;:i n- 
guifh the right to the copyhold, that it Ih.dl not be revived by the 
CJitry of the difjeijcc into the faid manor ? 

It was (aid, that in Ibme c.ifes a furr nder into the hands of a 
difleifor was good ; that is, when the funeiider is ina ie to him to 
the ufc of ano her and his heirs, and he admits hitr, there the 
perfon admitted claims not under the lord, bur und.r the copy¬ 
holder w'ho made the furrender ; for nothing p..fl,s to tue lord, 
but only to f’lve the limitation of the ule, i. Ro'd. /br. 503. 
Put in this cafe the grantee mull cLim from the lord iiimfelf, ..nil 
not from the coptholder, bccaule he had hut an lilait fo. his 
own life, with which he wholly departed when he nude the fur- 
render to the ufe of the difleifor hin.ftlf. 

Mavnard, Serjeantf in 'T'inity T'erm following, argued en 
the othe, Jide. 'Pherc are two fort''- of furrenders ol' a copyliol h 
—First, Proper. — Secondly, Formal and ceremonious. If a 
fill render be to the lord to the ufe of another, this is no pioper 
lurrenvler ; for no eflate pafles to the lord, lie being only iiio in- 
ftriiment to convey it to the furrenderec, and tins is bt't non.lnal. 
Put here the furrender was to the ufe of th; loid liimielf, winch 
is a proper furrender, and in fuch cafe it is neeeliary tliai the lord 
have a reverfion j for one ellatc is to be turned into tlie other, and 
there mult be a continuii g of elt.ttcs. Put dominus fno tunpure 
who is a aijfcij'o}- hath no luch eliate : EXiii. ut R dc fon 
fue, but lie cannot retain a). Jf theiefoie lie is noi capable to 
take a lurrtndcr to hinifelf, unlefs he has futh an ellate, then 
here is no dilieilin of the copyhold, it is only of the rriai.or ; 
and tiien no greater interelt pall'es to the dilleifor tiian to a 
ftranger, whilll the true lord had been in polleJhon; for fo lie is 
quoad this copyhold if he was not dihciled of it; for if the copy¬ 
holder had the pofl'elSon, there could be then no aijfeljiv, ; ir he 
was out of polltflion, then he had nothing but a rigin, and that 
cannot be lui rendered, fer it mull be an ellate; as if a lel- 
fee for years keep pofleliion, it is the pofleliion of tb.eloid , and 
the law is the lame in cafe of a copyhold J he tiue 

owner makes a feolfment in fee j if Icllce for years conf. ,vue 
in polTeliion, no freehold palies. If tenant at will of pat cel of 


Cafe 168. 

ThcfuriifiHf'rof 
a c<-]>y ' 1 ■for 

Lie li /«! J who 
!•) a diJJtl/or ot 
rhein n ■.tttnm 
d f uiat vniun^ 
t.tt.n futim if 

V. I rfiid (U I'S 

r-ji ext n,'o iOi 
the co^'vholrl ; 
but a Cm render 
to rlie ufe of a 

a dWRiior, and 
jdtn>r.ince 
thtiion, If 
good. 

S. C. * Jones, 
IS}- 

S. C. I. Vent. 

359- 

5 . C. Skin. 1?, 
S. C. a. show. 
'53- 

S. C. 1. Lreem. 
245- 

Ant >, 32. 

Co. Lie. 59. 

4. Cl). 7A. 

I. it oil Abr. 

:o .. 

Moor, ;> 36 , 

7 1 eon. ^J, 

Owtn, 7.7. 

C'o C’.ii. 

2 . S|,l. i i; I. 
U'll'. I'( . Kf[), 

5. !^. yS. 96 . 
ui. 235. 

C< ni) t If I, 
lO Mod. 492, 
■'.C'-iii Ijij;. 

“ C, pyhold” 
(C. 4-;. 

•[2S8] 


.mrJl.ord 
^a :l'ury'sC.".fe, 
. ni., 109. 


(«) See ante, page <1, port. 293. 
See tfctiefworth’s Cafe, 


z. Co. 31. 

u 


S. C. Moor, 2jo. 


the 
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Moor jhe manor In- in polTeiTion, that prevent*; a diflcifin of the freehold i 
a^atnii much mme in cafe of a C(>pyliold. LeH'ce for years, the remain- 

* dcr to H. for life, tlic remainder to C. in fee ; C. by deed makes a 

feoftinent to B, and livtry, &c. it is a void conveyance, becaufc 
the polil:f?ion of leHcc for years is the poflclfion of him in the re- 
maiiicl'jj- for i;fe, and as long as the lefl'ec for years is in the pof- 
fe/uon, the owner of the inheritance cannot be out, Lit. 324. 
cap. Atiorvmcnt. 

North, Chief Jujllce. and Wyndham, 'JujVice^ inclined 
that the furrender v/as not good - for i^vv.ls a material diftinflion 
where tlie furrciuler was made to the ul'e of a llranger, and where 
it terminates in the lord ; tiiat a furrender made by a copyholder 
for life could not transfer, but extinguifli his light; for he could 
not give a greater cl'late than he had ; that there muft be a rever- 
lloii in the lord to make a furrender to him to be good ; and that 
if a copyholder keep in poirefhon, there could be no dili'eilin. 

But Atkin’s, Ju/llccy contra. I'hat this furrender muft have 
operation to extinguifh his right; for though a copyholder for life 
cannot furrender for longer time than his own life ; yet if a fur¬ 
render be made of fiich a copyhold to an ufe it is good, and 
works by way of exdiiguiihmcnt of his right, though the ufe be 
void ; and if a copyholder of inheritance furrender to a dUlcifor, 
til fat 1(41 vohintatem'j who regraiits, to thefaid copyholder, an eftate 
In tail according to the furrender, this ftiall bind the difl'eifee, 
* £ 289 J I. Roll. Jhr. 503. /»/. 3. — Tamen q’t^rre. * The copyholder in 
this cafe might have fold his ellatc to the clifleifor, and it had been 
good; and though the adts of a difleifor fliall not prejudice the 
dif 'eifec, yet he could fee no rcafon why the copyholder, who had 
parted with his eftate, Ihould iia\e it again («). 

■V 

(a) Tt e court of conntnon picas was Skin, z'i, A writ of error was hronght 
of opiniun, ih.it It ivus a \oiil ruircnrVr,, in the king:'!> bench, j. Vent. 359.; 
and the topyltold not txriiT.duiiii<.‘d, .niJ m Hilary Turn the 33. & 34, 
S C. I. Sii'iw. 1^3. ,Tiii tl-.eitlo'e Car. i. tlie judgment was iinanimoufl/ 
gjvc judgment lo: the plair.t.tr. S. C, atKrnicd. S, C. T. Jones, i 54. 


Cafe 169. Taylor, on tlic Dt-mifo of Smith, againft Biddall, 

If a devife be CPECIAL VERDICT IN EJECTMENT. - 7 'he Cafc WaS thuS : 

made to the O Jf^lcbard Ben was feifed in fee of the lands in queftion, and 

teftator s filler named EUxaheth., formerly mariied to one Smithy by 

and 1x11, “for ’ ' 

“ fo long time and until her fon B. attain tlic age of twenty-one years ; and after he (hall have 
“ att.ained tite faid p-c, then ti* B. in fee ; nnd if he die before his age ol iwonty-one years, 

“ then to tlieliei''s -I’the hotly of C the fatlur ot B. and their heirs for ever ; A, takes an eftatefor * • 
years, and the remainder m fee is immuliately veiled in B, ; and if he dip before he attains twenty- 
one years, and in the life-time of C. an only filler fltall take the eflate, either as heir to her biother, 
or as heir of the body of her lather.—8. C. 1. Eq. Abr. iSS. S. C. z. Eq. Abr. Z35. S. C, 

I. F^nri. Z43. I. Mod. 189. Abr. Eq. 188. Gilb. Eq. Rep. 36. I4(). Free. Chan. 15, 67, 

72. 338. 421. I. Vern. 316. 462, z. Vern. 325. 388. 430. 561. 660. 723. 8. Mod. 234. 

346.381. 9. Mod. 4, z8. 93. lor. to. Mod. 419. 422. ii. Mod. 207. 12. Mod. 44. 52. 

278. 283. 594. 1. Leon. loi. Cafes Temp. Talb. 21.41.145. i. PKr. Wms. 54. 142. 290. 

3:1. 603. 2. Peer. Wrtii. 194. 331. 362. 390. 3. Peer. Wms. 238. 300. 304. Stra. 130. 133. 

427.958.1173. Raym. 207. Cafes. Temp.Talb. 3. i.Atk. 472. 3. Com. Dig. 31.41, 

43. 2 Bl. Com, 173. 2. Hit. Abr. 73, i. Burr, 230. 1. Gl. Rep. 5*0. l. H, Bl. Rep, 3Sr»^ 

Cowp. 49. 
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whom flie had ifliie Jugufline Smi^^ now leflbr of the plaintiff; Tatlo« 
and Ihe afterwards married one Robert Wharton^, by whom fhe 
had iffue a fon called Benjamin^ and a daughter called Mary^ the 
now defendant.— Richard Ben devifed ihefe lands to Elizabeth his 
flfter and heir, for lb long time and until her fon Benjamin Whar¬ 
ton fhould attain his full age of twenty-one years; and after he 
(hall have attained his faid age, then to the faid Benjamin and his 
heirs for ever; and if he die before his age of twenty-one years, 
then to the heirs of the body of Robert IVharton^ and to their 
heirs for ever, as they (hould attain their rcfpe» 5 «;ive ages of twenty- 
one years. Richard the teftator dies. Bctjaniin died before he 
came to the age of twenty-one years, living Robert Wharton his 
father. Afterwards Robert died. 

I'he queftion was. Whether the leffor of the plaintiff as heir to 
Elizabeth^ or Mary either as heir to her brother Benjamin^ or as 
heir of the body of Robert^ fliould have this land ? 

This cafe wasargued by i’KMisER’i O’S-ySerjeant., this T'crm, and 
by Maynard, Snjear.tf in Rafter Term following for the plain- 
tijj'\ and they held that Auguihne Smithy tiic ieffnr of the pl.dmiffi 
fhould have this land, becaul'c no eftate vefted in Benjamin IVhar- 
ton^ he dying before he had attained his age of twentv-one years, 
and the telfalor had declared, that his filter Ihoiild have it till 
that time, and then and not before he w'as to have it; io that if 
he never attained that age (as in this cafo he did not), the land 
(hall defeend to the heir of the tellator j tliat EUzuhcth had only 
an eftate for years, and fo having no freehold the contingent re¬ 
mainder could not be fupported; that could not take by 

way of executory devife, bocaufe Robert was living when his foil 
Benjamin died within age ; that therefore it is quaft a condition 
precedent. Grant's Cafcy cited in Lampet's Cafe (a). * There ^ _ 

is a difference between Borafton's Cafe (/;) and this at the bar ; for L ^ 9 ® 1 
that was a devife to executois till Hugh fliall attain his age of 
twenty-one years, and the mefiie profits in the mean time to be 
applied by them for payment of the telfator’s debts j and becaufe 
he might have computed how long it would be before his debts 
could be paid, therefore it was adjiulgcd, that after the death of 
Hugh within age, the executors Ihould continue in poffeliion till 
Hugh might have attained his full age had he lived, and fo a prefent 
devife to them. But here the devife is, generally, “ till Benjamin 
“ Wharton (hallattain hisageof twenty-one years,” fo that nothing 
vefted in him until that time ; and he dying before, then the eftate 
(halldefccnd to the general heir, who is the plaintiff.— Secondly, 

Admitting this (hould be taken as an executory de%!ifey there rnuft 

be fomc perfon capable to take when the contingency happens, 

and there was no fuch perfon in this cafe; for Robert was alive 

when Benjamin died, and Alary could not then take as heir of his 

body, for nemo eji hetres viventis ; like the cafe of Pell v. Brtnuny 

where Brown had ifl'ue William and Tlmnas, and he devifes land Cro. Jae. 560, 

to his youngeft fon Rhomas and his heirs, and if he die (living Vaugh. 

(a) IO. Co. 46. S. C. a. Roll. 172. S. C. Winch's Entries, 426. 

Abr»404,405. 407, S. C. a.Brownl, {b) 3. Co. 19. 
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tFilUnm) then to IFilliam and his heirs ; Thomas did die without 
iflue, living TFUlifm-, and it was adjudged, that ifthofe words “ li- 
“ ving IFillitim'* had been loft out of the will, Thomas would 
have a fee tail, which he might have docked by a common reco¬ 
very ; but by rcafon of thofo wort's he had only a limited foe, be- 
caufo the words, “ if he died without ifliic,” are not inde¬ 
finite to create a tail, but are reftramed to his dying without ifi'ue 
“ livingw’Mch is a limited fee ; and his eftate being 
determined, ll'iUiam then had a fee; but if he had died before 
the contingency happemd, t/z. in the life-time of Thomas^ and 
then Thoniiis had di>.d without iH'ue, the heirs of IVilliam would 
not have an cOatc in f e, for the re: ft ns aforefaid. If therefore 
nothing vclli.d in Fcnjcmiti U'hartmiy nor \x\ Mary his fifter, then 
the land drl'conus to Aurvjhne Smith as heir at law to Eii^abetht 
who was heir to the tcliator, and fo the plaintiff hath a good 
title. 

Newdiga te, Si'rjrart, contra. Here is only an eftate for 
I'cars in the l;llt.r nt the teflator, and an eftate in fee prefently 
veftedin UnijaTma If and he relied iipijn Borcijhn'’s Cafe \ 

wheic the father t.aving iihjc IJ.',m'ry and //i vry, devifed to his 
e.'tecutors tWlHurh hj;-;uidf'n, the fm of Ihiry-, Ihould be of 
age, and tlien to h'm in fee; it was tacre aciu !g-d, that the exe¬ 
cutors had a t' rin till Hu^h might hive atlained his full age, and 
that* tliC'Ug'; he cliad at the age of nine yea-s, yet the remainder 
did irnm* di.'iLiy veil: in him in polTeCion upon ihe death of his 
grandfdihtT, and that by his dying with, u: ifTue <he lands did def- 
cend to his brr'tV.er. So here the fee defrends to Bifijciniin 
Wharton 'xn pofieiiion, and he dying without iflue and within age, 
the 1 md fhall then defeend to his lifter and heir. Tlie like jt^dg- 
ment was given in the cafe of Taylor v IVharlon abeut twelve 
years fince; and in Dyer^ 124. a. a devife to his wife till his 
fon fhall tr of the age of twenty-four years, then to ilie fjn in fee ; 
and if iiu die before twenty-four years without ifine, then to the 
wife for life, the remainder to J. IJc. j the teftator dhd ; it was 
adjudged, that the fon had a fee fimjilc prefently, for an eftate tail 
he could not have tdl he was twenty-four years old ; and after the 
death of his father, there wais no particular cft.ite to fupport that 
eftate in the remainder till he Ihould come to tire age of twentv- 
four years, lb th.at he took by defeent immediately. So here a fee 
vefted in Putijanin prefently, and he being dead within age Mary 
may take as heir ; however, when Ihe is of age fhe /hall take as 
heir of the bovly of Robert by way of executory devife arifing out 
of the eftate tft die devifor, which needs no particular eftate to 
fupporl it, as in cafe of a contingent remainJer ; for before Mary 
was of age Robert her father was dead, and fo fhe might will take, 
Tri iiity Tertrif 19 . Car. 2. in the king’s benc.'i. Snow v. Cutter.^ 
Roll 1704. 
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and* therefore a devife to A, r/Z/he be of age, then to B, and his Tayl^* 
heirs,is an eftate for years in //. v/lth a remainder in fee to B. ; and if 
fuch a devife be made to A. who is alfo mad * executor, or for pay- » 

ment of debts, it fhall be for a certain term of years, vi%. for fo long 
as, according to computation, he might have attained that age had 
he lived. Contingent remainders are at the common law, and arife 
upon conveyances as well as wnlls; one may limit an efhite to A. 
the remainder to another; anu fo it may be by devife, if the intent 
of the parties will have it fo. But as at the common law all con¬ 
tingent remainders {hall not be good, fo in wills no fuch latitude 
is given, as if nojie could be had ; they are lubjcdt to the fame fate 
in wills as in conveyances. * In this cafe, EHzuheib had a tenn [ 292 ] 
till Benjamin JVharton was ofage,for{he is cxecuti ix; file was like- 
wife heir at law to the devifor, and this land had gone to lu- had it 
not been for this will; fo that it is plain the teflator never intended 
that a fce-fimple fhould veft in her, but fomewhero elf^; for he 
could never intend the defeent of the inheritance to that perfui to 
whom he had devifed the term. It has been argued, that Alary 
is heir at law to Benjamin^ as well as heir of the body of Rclerty 
and fo if flie can take either way it is good; but to make her heir to 
Benjaminy it is necelTaiy that the eftate veil in him before he comes 
to twenty-one years ; and for that BoroJloiCs Cafe was much re¬ 
lied on, which was alfo laid not to diflei from this at the bar j that 
an eUate pafl’es to Benjamin JP hat ton in praf uiiy and that there 
was no incapacity for Alary to take by way of executory devife, as 
was urged on the other {ide; and th>-refore why fhould fhe not 
take by way of execMtory de\ife as lieir of the bodv of her father, 
or, atlcaft, as heir of Beniamin her brother ? An executory devde 
needs no particular eftate to fupport it, for it Ihall delcend to the heir 
till the contingency happen; it is notlike a remainder atthe common 
law, which muft veil eo injianti that the particular elfate deter¬ 
mines ; but the learning of executory devifos Hands upon the 
reafons of the old law, wherein the intent of the devifor is to be 
obferved; for when it appears by the will that he intends not the 
devifee to take but in juluroy and no difpolition being made thereof 
in the mean time, itlhall then defoeitd to the heir till the contin¬ 
gency happen ; but it the intent be that he Hiall take in prafentiy 
and there is no incapacity inhinito do it, hefliall not take/« futuro 
by an executory devife. A devife to an infant in ventre fa mere is Ame, 9. 
good, and it lhall dtfeend to the heir in the mean time ; for the tef- i. Sid. 153. 
tator could iiot intend he fhould take prelcntly; he muft fiiftbe in re- pl- *• 
rum natura. If an eftate be given to A. hn* life, the remainder to 
the right heirs of B. this is a contingent remainder, and lhall be 
governed by the rules of the law (a) i for if B. die during the life zoi. 

,of it is good; but if he furvive it is void, becaufe nobody x. Vcm. 711, 
can be his right heir whillt he is living; and there lhall be no *• 
defeent to the heir of the donor in the mean time to fupport this 
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contingent remainder, that fo when B. dies his right heirs raay 
take. In this cafe a fee did veft in Benjamin prefenUy, and there¬ 
fore after his death without ifl’ue the defendant is his heir, * and 
hath a good title; if not as heir at hw, yet fhe may take by way 
of executory devife as heir of the body of her father, which 
though it could not be whilft he was living (becaufe nemo eji 
hares viventis)^ yet after his death fhe was heir of his body, and 
was then of age, at which time, and not before, flie was to take 
by the will : that EU%aieth the general heir had only an eftate 
lor years till Benjamin fhould or might be of age. 

And fo, by the opinion of the whole Court, judgment was 
given for the defendant, 

Evered againjl Hone. 

CPECIAL VERDICT IN EJECTMENT; wlicrcin the cafe was 
thus, viz. A man hath illUc two fons, Thomas his eldeft, and 
Ricbard\\\^ yoiingeft fon ; Thomas hath i/Tue fahn ; Richardhzt}\ 
iflue Mary. The father devifed lands to his fon Thomas for life, 
and afterwards to his granufon 7 a/>«, and heirs males (*1 his body ; 
and if he die without ifTue male, then to his grand-daughter AiV.ry 
in tail, and charged it with fomc payments; in which will there 
was this PROVISO, viz. “ Provided if my fon Richard fhouid 
“ have a fon by his now wife Margaret-^ then all his lands fhould 
« go to fiich nrft fon and his heirs, he paying as Mary fhould 
“ have done.” Afterwards a fon was born. 

The queftion was. Whether the eftate limited to 7 homas, the 
eldcft fon, was thereby defeated ? 

And THE Court were all clear of opinion, that this pro- 
vifo did only extend to the cafe of Mary s being intitled, and had 
no influence upon the firft eftate limited to the eldeft fon. 

Anonymous. 

TN THE EXCHEQUER CHAMBER, before the Lord Chancellor, the 

Lord 'I'reafurer, and two Chief Jufticcs,—The cafe was thus : 

The plaintift had declared againft the defendant as executor of 
Edward Nichols^ who w.as executor of the debtor. The defen¬ 
dant pleads, that the debtor died inteftate, and adminifiration 
of his goods v/as granted to a ftranger, absque hoc that Edward 
Nichols was ever executor ; but doth not lay, “ or ever admini- 
ftered as executor,” for in truth he was executor dr Jon tort. 
* 'I'hc plaintiff replies, that before the admixiiflration granted to 
the ftranger, Edward Nichols poflefied himfclf of divers goods 
of the faid debtor, and made the defendant executor, and died; 
and the defendant demurred» and judgment v/as given for the 
pltuntiff i 
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But rcverfedhere; for an executor of an executor defon tort is AMOKVMovt, 
not liable at law; though the LordChancellor faid,he would 
help the plaintiff in equity. But here adminiftration of the goods 
of the debtor was granted before the death of the executor de 
fon tort^ fohis executorfliip vanifhed, and nothing fhall furvive {a). 


(a) By 30. Car. 2. c. 7. ** All and 
every the executors and adminlftrators 
of any pcrion or perfons who, as 
executor or executors in his or (btir 
own wrongs or adminiftrators, lliall 
wafie or convert any goods, chattels, 
eilate, or allets, of any per fon deceafed 
to their own ufe, (hall be liable and 
chargeable in the fame manner as their 
teUator or incelUte would liave been 


** if they had been living.’* And by 
4. & IVtll. Mary, c. 24. f. I2. 
this flatute is extended to “ all and 
“ every the executor and executors, 
adminiUrator or adminlflrators, of any 
“ executor or adminiftraror of tight 
“ who (hall wafte or convert to bis own 
“ ufe goods, chattels, or eflate, of Ins 
“ teUator or inte(fate.*’ 


The Lady Wyndham’s Cafe. Cafe 172. 

TF Flotsam come to land, and is taken by him who hath no Trover lies to 
title, the adion fhall be brought at the Co?nmon Law^ and no recover Jt,afam 
proceedings fhall be thereon in the court of admiralty ; for there wrongfully tak- 
is no need of condemnation thereof, as there is of prizes: By the **** 

opinion of the whole Court of common pleas. come to land. 

4. In(L 148. 

i.RoU. Abr. 533. Ld. Ray. 388. 446. 473. 501. la. Mod. 135. 1. Bac. Abr. 624. mitt, 
3. Term Rep, 335. 


Rofe agalnft Standen. Cafe 173, 

I N ACCOUNT for sugar AND INDIGO; thc defendant pleaded, if a plaintiff 
that thc plaintiff brought an indebitatus ajfumpftt^ a. quantum injtmal 

meruit^ and an inftmul computdjfet^ for one hundred pounds due to 
him for wares fold; to which he pleaded non ajfunipfit^ and that 'noMcLntflauJ 
there was a verdidf againft him; and then avers, that thc wares the defendant 
mentioned in that adtion arc thc fame wit’i thofe mentioned here cannot plead a 

hi the a£lion of account: the plaintiff demurred. recovery in this 

adlion in barXa 

And it was faid for him, that he had brought his former atflion 
on the cafe toofoonj for if no account be ftated, the a£lion on the 
cafe on the inftmul computajfet will not lie ; and fo thc former s c.*Ante 
verdidf might be given againft him for that rcafon. 5' ^ ^ * 

But, on thc contrary, the defendant fhall not be twice troubled „ . 

for the fame thing ; and if the verdift had been for the plaintiff, * * 

that might have been pleaded in bar to him in a new aftion. Port. 318. 

But THE Court were of another opinion, that this plea was ?.*^n^* ,* ^** 
not good, and that, if the plaintiff had recovered, it could not have a. Lev. aio, 
been pleaded in bar to him j for if he mif-conceive his aftion, F'lzs- 3*4- 
and a verdiif is againft him, and then brings a proper action, the 
defendant cannot plead that he was barred to tiring * fuch adion * 
by a former verdidj bccaufc where it is infufficieiit, it fhall not be * r 

pleaded • I *95 J 
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pleaded in bar; as in debt upon bond the defendant pleaded another 
aftion upon the fame bond, and the jory found non eji faSium^ the 
entry of theverdifV vt as, that die defendant ihould recover damages 
et eat inde fine die^ but not quod querens nil caf'iat per breve^ fo no 
judgment to bar hun, Cro. ’Jac. 284. But pending one adtion 
another •'annot be brought, d)?y cannot both be true. If no 
account be llated, tlieac1:i< n on the cafe upon an infimul cojnputajfet 
would not lie ; the infimul computujjet implies an account; and 
upon non affumpfit pleaded, t .i dei'endant might have given pay¬ 
ment i,,.;videncc ; and for that reaLn the j\;i y might find for him. 
It istruv, he might hjve pleaded pU.'c cemput vit.," which isthe 
general plcn. lJut it may as well be prefumed, that the verdift 
was againll the pl.untiil, becaufe the action would net lie ; and the 
matter being in the Court tv'ill intend it againit the pleader, 

he not h.iving averred to the contrary. 


, , T Andfo tiiev held the plea to be ill. 

'[296] 

Cafe 174. * Ofborn ap^ainft Wrighr. 


An aaion will A CTION OU THE CASE FOR WORDS, viz.. The plaintiff de- 
not lie in th« clar.'s that (he was unmarried, but about to marry one y, S .; 
fo**c"j‘n Tw r defendant, to hinder her marriage, fpoke thefe words 

inan“rw/&o)^'’' ^ whore, a common whore, and N.'s whore,’* 

unlefs it be ihe per quod tnarhafium amfiit. 

temporal The jury found the defendant guilty of fpeaking the words, but 

mage. that flie did not lofe her maniage thereby. 


1. Roll. Afar. It was moved in arreft of judgment, that thefe words are not 

S 4 * 36* adlionable, being only fcolding. 

Moor, 10. *9 0/0 

Cro. FJiz ijSz. And of that opinion was all the Court, and judgment was 

I. Sirf. 396. arreflcd. 

Cro. Jac. 

499. Cro. Car. 393. Ray. 115. i. Vent. 4. 1. Mod. 31. 3. Mod. lao. Stra, 471. 54^, 
555. 666. 9 j 6. 1169.1200. 2. Darnes, III. 124. Salk. 694. i. Com.Dig. 193. 
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The Thirtieth of Charles the Second, 


I N 


The Exchequer. 


Sir William Montague, Knt. Chief Baron. 


Sir Edward Turner, Knt. 
Sir Edward Thurland, Knt. 
Sir Francis Bramfton, Knt. 


1 Barons. 


Sir William Jones, Knt. Attorney General. 

«SVr Francis Wilmington, Knt. Solicitor General. 


Hambleton againfi Juftice Scroggs and Others. 

A n assault and battery was brought againft the defen- Ashijfan» 
daiits in the king's bench., to which oue of them pleaded, ATLAwmay^ 
th;it he was a ferjeant at law., and fo ought to have his privilege 
to be fued by bill in the common pleas, and in no other court, lourtlf in 
To this plea the plaintiff demurred ; and judgment was given in 
my Lord Chief Justice H LE’stime, by the opinion of him nJi-, torhii 
and the whole court of icing’s bench, 1 irst, Tnat a ferjeant at 
law might be fued there, and was not fuable in the court of “ 
common pleas only.—S econdly, I'hat in this action the and lui 
defendant Ihould noi have his privilege, becaufe it was brought privilege only 
againft him and another. ™ '"A* 

° riar eourtj. 

And afterwards a writ of error was brought upon this judg- ^ _ .. 

ment, returnable before the Lord Cnancellor and Chief Juftices I ^ 5 7 J 
* of the king’s bench and common pLas, and the errors were s. c. z. Lev, 
argued before the two Chief Jultices at ierjeanfs Inn in Chancerj ' »9- 
Lane. S. C. 3. Keb. 

424. 

Cro. Car. 84. Vauph. 755. 2, Show. 287. Flfzg. 40. Stra. 197, 546. 73S. 821# 
|.d. Ray. 399. 869. 8(<8. 1556. 1, Com. Uig, 4. }« fiac. Abr. 5. 4. Bac. Abr. 37. 220. aa,. 
Fort. 344. Barnet, 266. 

Mr, 
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Mr. HouTyfor iheplaintiff in the writ of error, that a ferjeant 
at law is to be fued only in the court of common pleds^ and hot 
ejfewhere, bccaufe there is an abfolute neceffity of his attendance 
there: he is fworn, and no other perfon can plead at that bar; 
and therefore if he fhould be fued in any other court, it would be an 
impediment to the bufinefs of that court, where not only the 
officers, but their fervants, have privilege. In the eleventh year 
of Edward the Fourth [a) there was feme difeourfe about the 
privilege of ferjeants at law, when it was held, that he is not to 
be fued in that court by hilly but by ori;^inal ; but either way he is 
to have his privilege. So the fervant of an officer is not to be fued 
by bill, but he is ftill to have the privilege of the court ; and fo had 
Serjeant Medley’s clerk in the reign of Eing Charles the Firji (ij. 
Thefeijtants receive a kind of indudtion to the bar, and have a 
place ailigned them; and that they ought to have privilege, the 
very words of the writ are obfcrvablc, viz. (mentioning a ferjeant 
at law) “ ex officio incumhit in curia ilia.” And though it hath 
been faid, and given as an anfvver to that cafe in Cro. Car. 
that where the fcrjeant’s clerk was arrefted in an inferior court 
(as in that cafe he was), theic he ffiall have privilege, but not 
againft the other great courts in WcJlminJler-HaU -y this is a 
difl'erence r.ever yet taken notice of in any Boole, nor doth the 
writ warrant this diftinftion.—S i'Cokdly, He lhall have his 
privilege though he be joined with another, bccaufe the aftion is 
joint and fevcral ; and the one may be found guilty and the other 
acquitted; and it would be an eafy way to oull a man of his 
privilege, if it might be done by joining him with another who 
hath none, 14. Fieri.pi. 21. But the perfon with whom the 
ferjeant is joined, may be fued in the common pleas likewife j fo 
that he (hall not hinder him from having privilege who of right 
ought to have it, \Q.Edw.^.pL 15. 

Offley, contra. As to the first point the court of 
king’s bench agreed, that a firjeant at law (hall always have the 
privilege of the court of comuion pleas againft all inferior courtSy 
but not againft the either courts in IF ejlminjier -Hall ; for he may 
be fued in any of them. * A ferjeant is not like the common 
officers of the court, for they are to be attendant there and no¬ 
where elfe; but a ferjeant at law is not confined to that court 
alone ; he may be affigned of counfel in any other court, and doth 
ufually put his hand to pleas both in the king’s bench and the 
exchequer ; but a blazer Ic) or attorney (d) of that court 
cannot pra£life in his own name in any other. All cafes of 
privilege ought to be taken ftiidlly. And that which was cited 
concerning the privilege of a ferjeant’s clerk is not like this, 
bccaufe the arreft was in an inferior court. In the 11. Edw. 4. 
pi. 2. b. the Chief Juftice of the king’s bench came to ihe common 
pleas bar, and told a ferjeant who he had afligncd for a pauper, 

(a) Yc.ir-Bnok 4. pi. 2. (f) Barnes, 371. 

(^) Cro. Car. 84. Fort. 343. Salk. i. 


that 
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tiiat if he would not come into that court and plead for his client HAMsi fToit 
he would forejudge him ; fo that if he could be fetched out of the 
common pleas ana carried to the king’s bench, he is not confined scrooo* 
to that court alone. In the 5. Hen. 5. nu. 10. complaint was Othsri. 
made, that the fubje«fls of the king were not well ferved in his 
^courts j the parliament thereupon ordered, that one Martin and 
others fliould take upon them the dignity of ferjeants at law ; fo 
that it appears that their bufinefs lies in other courts as well as in 
that of the common pleas.— As to the second point. Here t. Roll. Abr, 
is a joint aftion, for any thing that appears to the contrary, and ^ 75 * P^* ♦» 
the plaintiff may proceed againft one in the king's henc^ and 
therefore the other fhall beoufted of his privilege (if he have any) 
in the common pleasy MooVy 556. 20. Hen, 6. pi. 32. 


North, Chief JnJllccy faid, That he always took it to be an 
uncontroverted point, that a ferjeant at law fliould be fued only 
in the court of common pleas by bill \ he is bound by oath to be 
there ; and when he brings a writ of privilege, it is dways out of 
that court, and no other. —Curia advifare vult. 


The Attorney General againjl Sir John Read. 

Ill the Exchequer. 


* [ 299 ] 
Cafe 176. 


I NFORMATION.--A fpecial verdi«R was found: the cafe ... 

, An inforraation 

was thus. jjjj agiitift ii 

sir John Read on the firft of April in the twenty-fourth yrar 
of Charles the Second waSy by fentence in the fpiritual court, di- the officeoflhe. 
vorced d menfd et thoro ; and, for non-payment of alimonjy was riff, although at 
excommunicated. Afterwards it was enailed by the ffatute of 25. ‘j"’* W* 

Car. 2. c. 2. “ That all and every perfon or perfons who fhall unje'r "fenunco 
“ have any office, civil or military, flicdl take the oaths of fupre- „f excommunU 
“ macy and allegiance, and receive the facrament (within the cation, and 
“ time limited by the faid ad), or otherwife fhall be adjudged ipfo thereby ren- 
“ fa£io incapable and difabled by law ; or if he execute any office in^piblt 
« after his negled or refufal to qualify himfJf within the time facrameni'rL'^ 
“ therein appointed {viz. three months), then he fhall be dif- quiredbythe 
abled to fuc in any court, and fhall forfeit the fum of five hun- flatnteof 
“ dred pounds.” Sir John Read was made high-fheriff of Hert- * 5 - *• ^ 

fordjhire on the 12. November 25* Car. 2. and being ftill under ? **** 

the fentence of excommunication, he took upon him the office, fuc^ perfon to 
and executed it for three months, viz. to the 12th day of February remove the 
afterwards, and then refufed to ferve any longer. The Judges ditabiiity. 
came foon after to keep the affizes for that county, but there was s. c. Trem. 
no fheriff there to attend them; and the reafon was, becaufe if he 5C9* 
had executed the office without taking the oaths (the time being 
now expired wherein he ought to have taken the fame), then he com*'ns 
had fubje£lcd himfeU to the forfeiture of five hundred pounds, and 4.°Mod.’a65!* 

10. Mod. 65. 

101. i6t. 359. 12. Mod, 67. Stra, 1193, Salk. 167. j. Ld. Rr.y. 29. 4. Eac. Abr. 43*, 
1. Hawk. P. C. 17. 

he 
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he could not receive the facrament bccaufe he was cxcommunr- 
cated ; and t'jerefore fuppofed, that after the three months he was 
ipfo faSlo difchnrgcd by the aforefaid ftatute. 

The queftion was, Whether upon all this matter the defendant 
be guilty ? < 


Ward, and Sir Wiiliam Jonfs, Attorney General^ argued 
that the defendant was guilty. —hiRS 1, The oath and facrament 
are neceflary qualifications for all fheriifs, becaufc the aiSt appoints 
thefe things to be done, and the penalty therein extends to thofe 
who execute any office after the three months without doing the 
fame, but not to fuch who ncglLdl to qualify thcnifelvcs. And 
though it may be objedted, that the adl gives no ptnaliy for not 

♦ 50O 3 oath, it o .ly cnjf.ins it to be done, and * fubjedts 

the perfon to the forfeiture ot five hundred pounds for executing 

SeeCrofton’s an office after three mouths, tiiat being not done, lb tuatthisis 
not to be punifhed by informaiio.', it being no (.-fience at the 
common law; yet if an adl appoint a thing to be done, the tiaiif- 
grelfing of the law is an cftlnce at the common law, and ought 
thus to be punifhed; and fo it v;.s adjudged in Cajlie's Cro, 
Jac. 643. Suppofe the defendant had given bond to p^,.form a 
niing, a dilcharge by the adt ol God, or by tfie obligee, had been 
good; but the obligor fhould never diiabic inmlvlf; and if it be fo 
in private contradts, much more in the cafe of the king, be- 
caule our duty to him i; of the Ingheft iv.tu'^e.— Secondly, 
T herefore the excommunication can be no excufe to the defen¬ 
dant; for thoui’h he might have been excuf d it lu: had been under 
a legal dif'abihty, which he Ciiuld in no wile prevent (a)^ yet here 
be w as able, and had time enough, and it was in his power to have 
tiifenarged himfelf from this excommunication ; and being bound 
by his duty and I'.lhgiance to me king to perform the office, uc 
ouglit to qualify hmifelf foi iiii; peiformance, and either to re¬ 
move the difabihly, or ihew he had not power to do it. It is nis 
obltinacy that dif. hies him, .aiid it is abiurd to thiiiK that tliis cx- 
cominuiiicatiuii, winch was dcligned as a punifhment, fhould now 
be an cafe to him to cxcufe him fiom executing this office, Aj'oor 
I2I. Laae > Caji .—'i nikDI V, The defendant is puiulhable for 
this neglcdf, otherwif- tiu king would lofe the iflldl cf Ins fyb- 
jects feivice, if it fhould ue in their power to difchargc thi.mlvlvcs 
at plealure: an adt cf parliament cannot, and much kfs the de¬ 
fendant hifmlelf by hiS own adt, takeaway his duty and Livice 
which he owes to the king; and iheiefore though it is enadted 
that a fheriff fhali be only kr one )ear, yet n hus been adjudged 
Ante, a 6 i, a. that the king by a non djiunte n..^) difj ciife with tuat llatute, 
becaufe otheiwile he would be dcpriveu of tlie feivicc A hif. fub¬ 
jedts. If a fherid, w'hen ne is firlt admitted iii»o his office, letufe 

♦ to take the oatii of his office, hi, is finable, and f.. heou lu here ; 

CarJli6. akerauon be made by the king m that oath, his dALu-uiciice 


t. Roll. Abr. 
851. 45 $. 


(a) Sretf.'cafeof Harrfor, V, Evans, a. Burn's £cc. Law, 168. 
535. jwr/i; -nd X. tlawk. I*. C.,10. 


Cowp. 353. 

afterwards 
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afterwards is punifliable, though a form of the oath is preferibed Thk 
by the a^l of parliament: and there is no other way to puniih the Attoknit 
defendant in this cafe but by information; for after the three 
months (in cafe he execute the office not being qualified) the aft SiTjohm 
gives the penalty to the informer; and if he Ihould not execute Rea*. 
it the inconvenience would be great, becaufe it is an office which 
concerns the adminiftration of juftice, * and neceflary for the * [ goi ] 
management and coileftion of the king’s revenue. The ifatutc 
exicnd&rfo offices of trull as well as of profit, and enjoins the 
thing to be done, the tranfgreffion whereof is an offence, as well 
at the common law as againil: the Ihitutc, and fo punifliable by 
information. And therefore they prayed judgment .agalnlt ilic de¬ 
fendant. 

Sawyer and Levinz fow/rrt'. They agreed, ifihe fiibjeft be Wod. 30. 
cjualincd he ought to accept the office ; bu.. the defliiclant w.’s nut »>?• 

fo qualified, and therefore to be cxcufeJ. lJut t^feie ili-.y cm vied oVi'. 
upon the debate whether this was an offence or nc»t, they tool: an ..ii. R.iy. 150. 
exception to the form of the information. 343* 

P'iRST, That it was not good, becaufe it did not conclude row- s^eontnsSub- 
tra formaviJlatuti\ for if the ofrcncc be r.t the common law, anc ji.ft ?. Hawk, 
a new penalty is given by the ftatute, tin prec^ edni^;s cughl to fi **• »S* 

either at the coniinon law by way cf fine, or upon tne li.itute fur 
the penalty; but if the rd'enee be by the hiLiuu, then it muff be 
laid to be contra formum iiat'Hi. Now if this was any otrence in 
the defendant, it W'as becaufe he did not leceivc the facr.anent 
and take the oath, which is an ofyenoc againft the llatutc, and 
therefore ought to conclude ts///?■« jotmainjiatuL^ whidi is «.ireii- 
lial. I’hen as to the fubfiance: 

Secondly, The information is infufTicient, for tiicrc is no 
offence at all of wltich the common law doth take notice; and 
though the confcqtienccs of the thing done may be bud, yet no 
man lhall be punifhed for that, becaufe rhofc only c,ggrav.ite the 
offence, if any. Neither is this information true, for it faith he 
refufed abj^ue ratknab'di caufa.y but here w:».s a reafonablc caufc: 
and though it may be objefted, that it was only impotentiu volun~ 
tdtis^ and that every fubjeft being difablcd is to remove that dif- 
ability to ferve t!ie king, this was denied; for a man who is a 
prifoner for debt is not bound or compellable to be Iherifi’, nei¬ 
ther is a man bound to purchafe lands to qualify himfelf to be 
cither a coroner or juftice of the peace. By the Ifatute of 3. 'Jac, 
c. 5. every recufant is difabled; he may conform, but he is not see r. Hawk, 
bound to it, for if he fubmit to the penalty, it is as much as is P. C. shap, la. 
required by law: it is true, a fubjeft is bound to ferve the king 
in I'uch capacity as he is in at the time of the fcrvice commanded, 
but he is not obliged to qualify himfelf to ferve in every capacity: 
neither doth it appear in this cafe, that the defendant was able to 
remove this incapacity, and that fhould have been (hewn on the 
Other fide, and all Judges are to judge upon the record. ^ I'he * 
intent of theftatuteis, that if perlons wiU not qualify thcmfelves, 

they 
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they fhall not execute any office; and it was made to keep Roman 
Catholics out of places, but not to force them to accept of offices 
of truft in the Government; and it defigns no punifhment fof 
quitting, but for executing of a place contrary to ^e law. But \( 
this be an offence, this information will not lie: and for that, 

Ante, iis. Thirdly, It vras argued, that if a thing be either com- 
• 5 - manded or forbidden by a flatute, the tranfgreffion in either cafe 

5. offence punifhablcby information; but when an aft doth not 
Fitzg. 4^ 65. generally command a thing, but only fub modoy the party offending 
to. Mod. lai. IS punilnable no otherwife than defigned by that law; as where 
337 * 358- 364* the ftatute of i 8 . Hen. 6 . c. ii. prohibits any man from being a 
^^*Mod o j'tftice of the peace, unlefs he have forty pounds annum, and the 
99! T 04." 117. ftatute of 5. & 6. Edw. 6. c. 16, which makes fuch bargains 
a»3. 446. 502. as .‘.le therein-mentioned about buying of offices void, if fuch 
<34* office be forfeitable, then an information will lie; but when it is 

***• ipjo faSto void, as in both the former cafes, then it is otherwife, 
“y* 347 * becaufe the punifhment is executed by the ftatute itfelf j and 
3. Com. Dig. therefore where the avoidance is made by the aft, there is no need 
520, jzi. of an information. And the objection of hnpotentia voluntatii 
is not material to this purpofe ; becaufe fimony, buying of offices, 
not fubferibing the Thirty-nine Articles according to the ftatute 
of the queen, thefe are all voluntary afts, yet no information lies 
againft fuch offenders, becaufe the ftatutes execute the punifhment. 
The intent of the parliament is here declared ; the difability of the 
perfon makes the office void ; void to all intents, for the rig|^t of 
infants or men in prifon is not faved ; fo that admitting it to be an 
oft'ence if the dfety be not performed, yet if fuch a qualification be 
requifite to make a man to a£t in fuch an office, or perform fuch a 
duty, if tliat qualification be wanting, the party is only punifhablo 
by the l<.-fs of the office. The aft doth not dlftinguifh between 
offices of truft and profit. And as to the other objeftion, viz* 
that it is in the power of the defendant to qualify himfeltj 
the fame might as well be objefteJ againft all the popifli recufants, 
upon the ftatute of 3. 'Jac. ; and if a ftatute doth difable perfons 
or abridge the king of their fervices, there is no injury done, 
becaufe the king hiniftlfis party to the aft ; but if mifehiefs were 
never fo great, lincc they are introduced by a law, they cannot be 
avoided till that law is changed. 

Fourthly, But admitting the information to be good, and 
that this is an oftcncc for v. hich it will lie (a), yet the excommuni* 
[ 303 ] cation is a * fufficient excufe. It appears by the verdift, that the 
defendant wub< abfolutely difablcd to be fhcrin; for if he is to take 
the oath and receive the facranicnt in order to it, if he cannot be 
admitted to the facrament, as being under the fentence of 

(,3) See the cafe of Rex v. J. Wood, the office occafioned a Arp of public 
row, z. Term Rep. 731. where the jnitice, and tie ytar would be neatly 
C^'ort granted an infot motion againd a expired before an indiSttunt could be 
peif-'n for leiufing to i.ikc upon him the brought to triaL 
office of ihcrjii, becaufe the vacancy of 
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excotninunicationt that is an excufe. The defendant is only 
argued into a guilt, for the jury have not found any. They do not 
fay, that it was in his power to yield obedience, or that he might 
have enabled himfelf; they only find his incapacity j and though 
it was a voluntary a<Sl which was the caufe of his difability, yet in 
fuch cafes the law does not look to caufes fo remote. If a man be 
in prifon for debt, it is his own a6l for contrafting it and not pay¬ 
ing ; but yet an outlawry againfl him whilft in prifon fhall be 
reverfed, becaufe the immediate caufe, viz. the imprifonment, 
and the judgment, was in invitumf and the law looks no farther 

Andfo judgment was prayed for the defendant. 

But THE Court were all of opinion, that this information 
would lie, and that the dcfeadant was punifhable for not removing 
the difability, it being in his power to get himfelf abfolved from 
the excommunication. 

And fo judgment was given againft him, and a writ of error 
brought, 5 fc. 


Thi 
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Sir JoMiT 
Rxab. 
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EASTER TERM, 

The Thirtieth of Charles the Second, 

I N 

The Common Pleas. 

Sir Francis North, Knt. Chief Jufiice. 

Sir Hugh Wyndham, AV. 

Sir Robert Atkins, Knt, y fuitices. 


Sir William Jones, Knt, Attorney General, 

Sir Francis Winnington, Knt, Solicitor General, 


Godfrey againjl Godfrey. Cafe 177, 

Hilary Term, 30. Car, 2. Moll^zi. 


D ebt upon a bond for performance of an award, in On a fubmiffion 
which the arbitrators had talcen notice of feventy-two to arhivafion 
pounds in controverfy, and had awarded fifty pounds in 
fatisfaftioii: the defendant pleads “ nullum fecerunt arbitrium'' ffvemy /wo 
The plaintiff replies “ an awards' and fets it forth, and afli^ns a In'award 
breach. rh I h i paity 


The defendant demurred; becaufe it appeared by the award, pouJs in i'.iS 
that feventy-two pounds was in controverfy for rent due, and that f-'is^a^bonof 
fifty pounds was awarded in full fatisf.i£tion of feventy-two pounds, hve^ty-two 
and general releafes to be given. But it did not appear that any **‘’”‘** 

other matter was in controverfy between the parties, though the 
fubmifeon was general; and arbitrators may reduce unccitain 
things to a certainty, but they cannot make a debt certain to be 387,°'"" 
lefs, except there were other differences, for which likewife this ^ 
releafe was to be given, 10. Ken. 7. p/. 4. 


But THE WHOLE CouRTwere cff opinion, that the award was 
good, for that the arbitrators might confidcr other matters be- 

X 2 tween 
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Godfrey 

againjl 

Godfrey. 


Cafe 178* 

■Wliere a condi¬ 
tion is dif junc. 
live, it is in the 
ele£)ion of the 
parry to have ei¬ 
ther. 

S. C. 2. Danv. 
79 - 

Ante, 200. 

2. Roll. Abr. 
444 - 

Owen, 52. 

I. Mod. 2S5. 
Cro. Jac, 5n4. 
j. B..C, Abr. 

43 "- 

3. Bac. Abr. 
708. 
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tween the * parties. Neither did it appear by the award, that the 
feventy-two pounds v/as due, but in demand only j and it is 
unreafonable for him to find fault with his own eafe ; for he 
allcdges that he ought to pay feventy-two pounds, and complains 
becaule the other party is contented with fifty pounds, and 
demands no more. Judgment for the plaintiff. 

Wright agahift Bull. 

"p>EBT UPON A BOND, for payment of forty pounds, the con- 
^ dition whereof was, “ That if the defendant fhould work 
“ out the faiJ forty pounds at the ufual prices in packing, when 
“ the plaintiff fhould have occafion for himfclf or his friends 
“ to employ him therein, or otherwife (hall pay the forty pounds, 
“ then the bond to be void.” 

I'lie defendant pleads, that he was always ready to have 
wrought out the forty pounds, but that the plaintiff did never 
employ him. 

And upon demurrer the plea was held ill, becaufe the defendant 
did not aver, that the pLintitf hid any occafion to make ufc of 
him ; and fv." that it was at his election cither to have work or 
money; and not having employed him, but brought his action, 
that is a rcuiit fl in law i and fo he hath determined his eleiTlioa 
to have the ir,on.;v. 

An:! judg'nent v.'as accordingly given for tlie plaintiff. 


Cafe 179. 


Blackboiirn og'iinjt Confet. 


In nplevin tb? tN REPLEVIN the avowant pleads an execution taken out, and 
J I ^ ^extended, and an alhgnntcnt thereof 

where UieTand but alledgcs iio }d.ice where the aflignment 

lies. was ii.:iJe ;—butupen dcmtiuei it m as held goodj for itfhall 

_ be intended to be aiagnu! wliere the land doth lie. 

Dyes I s. 

Cro. I'-liZ. S 2 o. Karel. 107. f-i. Cro. J;.;, 51:^. Siia. ^07. 50;* 614. 646. 775. 

La. R.>y. ijS. 276- 1040. 1214. 1. a.iik. z. 6. Loiw. zjy. j and fee ilic 16. i/. Car. 2. c. 8. 


Cafe 180. 


I lall (tgahifi Carter. 

A bond jiivep to ACTION OF DEBT UPON A BOND thc defendant cravcs 

tlifrd'pcif .n,^ ^ ^ of iho Condition, which was, 'I'hat if another perfon (who 
conditioned that was arrvftcd at the fiiit of thc plainiifi', and for v/hom the defendant 
the ptifm :.i- was now bound) fhoidd give Inch fecurity as thc plaintiff fhould 
rtflad lha’.l E.vc approve (d‘ tor tlic payment of ninety pounds to him, or fhould 
fucii Lemity as j-endcr his body to prifon at the return of thc writ, then the 

ftlinpuiiailT Ih.ill ' 

apjirove, oi lender his body at li e leturu of the wiit, i& not wiihin thc 26. ffen. 6. c. 10.— 
Cro, Ek/., 178. j.Sid 13a. f 'p- >65. T. Joneis,93. Ander. 267. 10. Mod. 53.85,139. 

327. Mod, 93. 20S, 4. li.w Abr. 464. i.8aund. 161. Burr. 2683. 1. Term Rep, 41 g, 

obligation 
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obligation to be void. * The defendant pleads the ftatute of . HAtt 
23. Hen, 6. c. 10 {a)^ that this bond was given for eafs and 
favour. 

And this cafe coming to be argued upon a demurrer, the 
queftion was, Whether fuch bond be within the (latute or not ? 

And THE Court were of opinion, that it was not. If the 
fheriff take bond in another man’s name, to elude the ftatute, 
fuch bond is void ; but the plaintiff may give dircdlions to the 
ofiicer to take fuch bond as this to himfclf; it is only an expedient 
to prevent anew arreft, and the agreement of the plaintiff makes 
it good. If a capias be taktn out agahift the defendant, and a third 
perfon gives the plaintift’ a bond, that the defendant fhall pay the 
money, or render himfelf at the return of the writ, it is a good 
bond, and not within the ftatute, bccaufe it is not by the direSion 
of the officer, but by the agreement of the plaintiff j and there 
is no law that makes the agreement of tlie parties void ; and if the 
bond was not taken by fuch agreement, it might have been tra- 
verfed. 

But Atkins, fufice^ doubted, bccaufe a bond to render 
himfelf a prifoner is void, Bewfage’s Crfc^ \o.Cq. loi. But if it 
had been to pay the money, or appear at the return of the writ, 
it had been good. But, notwithftanding, judgment was given for 
the plaintift' {b), 

(d) It is not neceflary to plead this the body, or pay debt and cofis, mada 
ftatute ; for it is at length decided to he by a third pcrfim wiili the bailiff of the 
a public aft, of which the Court will (he:id, in riJnfideration of difeharging 
take notice though not pleaded. Samuel t'le party arrcflid, is void. Put when 
V. Evans, z. Terra Bep. 569, the un^'eitaking is given to the flaitiiiff, 

(^) The dittindtion is, that where the it is nt’t within the ftatute ; hnd theie-. 
vodeitaking is given to the ffuff^ the foie t'le undertaking of an attorney tor 
form diredlcd by tl»e ag. Hen. 6. c. 10. the H]>peaiance of a defendant is not 
mufl be rtriflly purfued ; and theiei'oie void, t'tcaufe it is given to r/v pLiniiff 
an agreement in writing to put in good in the afllon, and not to the fheiitf, 
bail far a perfon arrefted on mrfnc pt otefs Rogers v. Reeves, 1. Term Rep. 418* 
at the return of the writ, or furicndcr 


Shaxton againjl Shaxton. 


Cafe 181. 


CONDITION OF A BOND was, 7 'hat the defendant fliould 
fave harmlefs Thomas Shaxton., and the mortgaged premifes, 
and fhould pay the intereft for the principal fum. 

The defendant pleads, that Thomas Shaxton non fuit damnifea- 
'tus \ for that the defendant had paid the one hundred and twenty 
pounds principal money, with aU the arrears of intereft ducat fuch 

ft day. 


Non Aamnijieatus 
is not a go ld plea 
wliere the per¬ 
fon and lands 
are to be indem* 
nifted. 

Antea, 240. 

Moor, 591. 
Gilb. Eq. Rep. 


And upon a demurrer this was held no good plea ; bccaufe the 
firft matter non damnificatus goes to the peifon, and not to the j’j.Mod.yg* 
premifes. And fo judgment was given for the plaintiff. iz. Mod. 406. 


4T3, Stra. 400. 681. Ray. 106. 96S. 1140. 1416. Annally's Rap. %%u t. Wjlf. jj. 
Aodr. zg. s. Burr. 944. e. Ctm. D.g. <• FRad.i’* (a. W. 33.). 

X 3 Anonymous. 
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Cafe 182. 

' ]f an inaid mint 
be prefer) ed for 
a trelp^fs, and 
th? pai ty bt ae- 
qutiitd, it fliali 
be intetidcd to 
have been mali- 

tiausy andcluie* 

/oie an aifion 
on the cafe will 
lie ai'.infi ilte 
profecutor, 
Ante, 52. 

I. Sid. 465. 
t. Mod 307, 
12. Mod. 4. 
aoS. 257. 273. 

54 »* 555 - 
Siia. 114. 691. 
Ld. Kay, 377. 
381. 

Dough 215. 


* Anonymous. 

'^riE DEFENDANT was indited for a eemmon trejpafs (a), 
^ and acquitted ; and now was plaintiff in an adtion on the cafe 
againft the profccutor. 

And by the opinion of THE Chief Justice the adlion will lie 
for the charges and expences in defending the profecution, which 
the acquittal proves to be falfe, and the indifting him proves to be 
malicious; for if he had intended any-thing for his own benefit or 
recompence, he might have brought a civil adtion ; and then if he 
had been found not guilty, he would have had his cofts allowed. 
Though the profecution be for a trefpafs for which there is a 
probable caufe, yet after acquittel it fhall be accounted malicious; 
the difference only is where the indidlment is for a criminal matter; 
but where it is for fuch a thing for which a civil adlion will lie, 
the party can have no reafon to profecutc an indidfment j it is 
only to put the defendant to charges, and to make him pay fees to 
tlic clerk of the aflizes. 


(a) See the cafe of Norris v. Palmer, 
ante, where an action was brought on 
an incU^lmcnt for a common tnjfaft. But it 
feems now to be fettled, that an imiidmenlf 
though the offence be laid to be done 
vi ft armit, will not lie for a common 
trejpafs J Rex V. Stove, 3. Burr. 169S.; 
Rex V. Blake, 3. Bun, 1731. Sec alfo 
Rex V. Samen, i. Buir. 516, and 
2, Hawk. I’.C. c. 25. f. z. Inihccafcof 
Julies V. G wync, however,on an action tor 
a malicious profecution, the Court faid, 
that the matter being indi£Iable or not 
indidlahle made no diffeiencc; fince a 
perfon being falfely and malicioufly in- 
di£Ied for a matter not indidtablr, is p’lt 
to the fame expence and trouble as if it 
were a matter indi&able, and the ma¬ 
lice of the pi ofecucion thereby heightened, 
le. Mod. J49. foritfhews, that it was 
groundlefs, and without piohal'le caufe. 
S. C. 10. .Mod. 219. S. C. Gilh. Cafes, 
1S5. It is allu determined, that au 


a£lion for a malicious profecution wilt 
lie, although the indictment be faulty i 
and thcrefoie tlie indictee in no danger 
otbeini^ found guilty j foi a bad indictment, 
even where the lubjeCt matter is indict¬ 
able, ferves all the pur|K>res of malice, bf 
putting the party indicted to cxpeiicx, and 
expofing him. Chambers v. Robinfoii, 
I. Stia. 691. ; and therefore, although 
the defendant be acquitted on a defeCt of 
the indiCtment, an aCtion for a malicious 
profecution will lie, Wick t>. Teuthain 
and Another, 4. Term Rep. 247. t 
but to fuppoit this action both 
and the w am of probable caufe arc necef- 
fary, Jolmlton v. Suiton, 1. Term 
Rep. 493. ; and it muft appear upon tlic 
declaration, that the profecution is ter¬ 
minated i Fiflicr V. BrtAow, Doutd. 215. 
See alfo Savil v. Roberts, 1. Ld. Ray. 
374. ; Cooper v. Boot, i. Term Rep. 
535. ; Moigan V. aiughes, 2. Term 
Kep. 231. 


Cafe 183. Penricc and Wynn’s Cafe. 

iihabeas corpus 'jiyTAYNARD, Serjeant, moved for a habeas corpus for them, 
md fubjuundum IVX being committed to the poultry compter by the 
^^'cn ino' comiiiiirionej'S of bankrupts, for refufing to be examined and 
tion ; bu; .lij fwum touching their knowledge of the bankrupt’s eftate. Th» 
^eus a,’pus procefs againft them in this court was ?ti\ attachment of privilege, 
f0ifai:end^m, which was a civil plea, and of which the Court had jurifdiition, 
' !!i cJti'ie therefore the habeas corpus muft be granted. 

Ante, 198. 1. Mod. 235. Vaugh. 154. 2. Jones. 13.17. i. Let. x. Tidd's Pradice, i6g. 

3. Bac. Abi. 9. 

The 



PiirkTci AK» 
Wymm’iCasi* 


Eafter Term, 30. Car. 2. InC. B, 

ThS Chief Justice faid, that it might be without motion, 
becaufe all the habeas corpus*s in that court were ad faciendum et 
tecipiendum^ and they iflue of courfe ; but in the king’s bench 
they are adfubjiciendum^ which are in criminal caufes, and not to 
be granted without motion {a). 

Then THE Serjeant moved, that the (heriff might return his 
writ, which was donej and being filed, he took exceptions to the 
return, by which the ground of the commitment appeared to be by 
virtue of a v/arrant under the hands and feals of the commiflioners, 

&c. which he faid was ill for want of an averment of their refufal 
to come aiadbcfworn ; for it did not appear that they did refufe, 
and they ought not to be committed without r jfufing ; fo that 
Ihould have been pofitivcly averred, viz. that they did refufe and 
ftill do ; for if they arc * willing at any time, they ought to be 
difeharged. 

And fo they were, but were ordered to put In bail upon the at¬ 
tachment. 

2. Bl. Rep. 1144.. Cooke's Bankrupt 
(«) See 31. Car. 2. c. 2. and Wood’s Cafe, 3. Will. 172. 

Abbot R ui^eley. 

PLAINTIFF declared in an adtion of aflault and battery j puhdarrtin 
to which the defendant pleaded not guilty j and, at the affizes, continuance mud 
a pita was put in pais darrein continuance^ and a demurrer tlicre- ceniaed as 
unto. part of the re- 

cord oinififrtuu 

The Court were clear of opinion, that if the plea had been g, q Freem. 
ifliiable, it could not have been then tiled ; neither could thede- 252.’ 
niurrcrbc there argued, but mult be certified up hith t by the Cro, Jac. 261, 
Tudge of affize, as part of the record of nifi priusy leh. ifJo. 493 * 
Hawkins V. Moor. **• 

4. Bac. Ab. 144.; and fee the cafe of Lovel v. Eafloff, 3. Term Rep. 554, 


Commiflioners 
of bankrupts 
warrant to 
commit tor 
not dtfcloflng, 
Ac. muft aver, 
that the party 
was fummoned 
and refufed to 
attend. 

•[307 ] 

5. Mod. 309. 
Comb. 391. 

2. Stra. 880. 
Laws, 160.486. 


Cafe 184. 


Ballard aniuft Oddey. Cafe 185. 

J T was ruled in this cr.fe, 7 'hat to avoid a fccurity by reafon of The central it- 
■* ufuryy tlie controfA iikil inuft be ufurious j for if the party take feifmuflbeufu- 
aftei wards more th.uj is .'llv)wcd, that •\\ ill not ;naLe it fo; fo that if make it 

the agreement of the parti v be hunclf, but made otherwife by the 

miftakc ofafcrivcner,yet itisnotufury (i»): as ifa mortgage be for C. i.Mod. 

69. 

S. C. 1. Saund. 295. 2. Vent. 83. 10005,356. Cro. Car. 501. Cio. Jac. a?. Yelv. 47, 

Cro. Bliz. 642. 1. Mod. 69. i-Saund. 254. 3. Salk. 390. i.Vern.141, 2. Vem. 170. 4ca, 

C'omyiis, 10. Mod.449. 11. M<,r’. i-4. 12, Mod. 385. 493. 517, Cafes'J'emp. Talbr 39, 

I. Sria. 498. 633. 2. Sira. 8f6. 1043. 1743. 5. Com. Dig. 648. Cowp. 114. 3. Atk. 144, 

1. Hawk. P. C. 530, I. Brown. C. C. 53. 3. Wilf. 396. 1. H. Bl. Rep. 462. Cowp, 

312. Dougl. 235. 736. 

(a) See 3. Atk. 134. 1. Hawk. Chan. Rep. 93. } Motfe ». Wilfon, 

P. ( , 530. Hoycr w, Edwards, Cowp. 4. Term Rep. 353. and j. H. Bi. Rep. 

114. ;Ld. Imluniv. Child, 1, Brown’s 46'', 


one 



Baliak* 

•gainfi 

Odbzy* 


Eafter Term, 30. Car. a. In C. B. 

one hundred pounds, with a provifo to be void on payment of 
one hundred and fix pounds at the end of one yeat, and no 
covenant for the mortgagor to take the profits till default be made 
in payment, fo that in ftriftnefs the mortgagee is intitled both to 
the intereft and the profits, yet if this was not exprelTed, the agree¬ 
ment is not ufury. 


TRINITY 



TRINITY TERM, 

The Thirtieth of Charles the Second, 

I N 

The Common Pleas. 

Francis North, Knt, Chief Ju/ike^ 

Sir Hugh Wyndham, Knt, 

Sir Robert Atkins, Knt, >JuJ}ices, 

Sir William Jones, Knt, Attorney General. 
«SVr Francis Winningron, K?it. Solicitor Generat, 


The Cafe of one Randal and his Wife, an Adml- 
niftrator, &c. 

D ebt upost a bond agalnft the defendant as admini- 
ftrator; they plead a judgment recovered againft the 
inteftate in Hilary Term 26. & 27. Car. 2. and that 
they had not aflets ultra. The plaiiiti.T replies. That there was 
an action againft the inteftate, but that he died before judgment, 
and that after his death judgment was obtained, and kept on 
foot per fraudem. The defendant traverfed the fraud, but did 
not anfwer the death of the inteftate j and the plaintift demurred. 

It was faid for the plaintiffs that the judgment was ill, and that, 
he being a ftranger to it could neither bring a writ of error or 
deceit, and had no other way to avoid it but by plea j and that 
it is put as a rule, That where judgment may be reverfed by a 
writ of error, the party fhall not be admitted to do it by plea; but 
a ftranger to it muft avoid it by plea, becaufe he is no party to 
the judgment: as if a fclrf facias be brought againft the bail, it is 
a good plea for them to fay, that the principal was dead before 
judgment given, by way of excufing thcmfelves to bring in the 
body; but it is not good to avoid the judgment, becaufe it is 

againft 


* [ 30S 3 
Cafe 186. 


Judgment ma/ 
be avoided 
without a writ 
of error, by a 
plea, where th» 
paarty is a 
itranger to it. 

I. Roll. Abr. 

74 *. 

Cro. Eliz. I9f* 
Yaugli. 94. 
Cilb. £q. Rep. 
220. 308. 
z. Bac. Abr. 
J90, 191. 

4. Bac. Abr, 

4Z*. 



Trinity Term, 30. Car. z. In C. B. 

Tun Casi or againft the record, which muftbe avoided by writ of error, i. RolL 
Randal ^g, 7^2. 

AMO««Win. ^ . . rr- 

The Court vvere of opinion, That the plaintiff might avoid 
the judgment without a writ of error; efpecially in this cafe, where 
it is not only erroneous, but void. 

• [ 3°9 ] 

Cafe 187. 

A bre<')ch of 

0^* L'affiencd ^ bc awarded, the one within and the other not within 

of what is fub- fubmilHon, the latter is void j and the breach muft be aligned 
mitted. only upon the lirft. 

Godb. 165. 12, Mod. 585. 3.601^.313. 2. Keb. 6 ot. Ld. Ray. 114. 123. 


Hill agahifi Thorn. 


I N an arbitrament it was held by the Court, First, That if 

.Vnrifrc bn *,."b/. Ilfi.b■ r. fin/t .bn im. iifi.bir. 


SrcoNTDLy, If there be a fubmiflion of a particular difference, 
and there are other tlung^ in controverfy, if in fuch cafe a general 
leleafe is awarded it is ill, and it muft be fliewed on the otlier 
fide to avoid the award for that caufe. 

7 ’hirdly, If the fubmiflion be of all differences till the loth 
d:iy of and a rt leal’e awarded to bc given of all difl'erences 
till the 20th day of May^ if there be no differences between thofc 
two days the award is good ; if any, it muft be fhewed in plead¬ 
ing, oihcrwife the Court will never intend it. 

Recipiwai co- FOURTHLY, 'I'hat rcciprcc.il covenants cannot bc pleaded one 
beT’lci'd''"”* another {a)y and that in the affigning of a breach of 

covenant it is not necellaiy to aver pciforinance on the plaintiff’s 
fide [u). 


The Court will 
not prefome an 
award is hetond 
the fubmilfion. 

f. Roll. Abr, 

ti. 

6. Mod. 232. 

1. Sid. 154. 
Hob. 190. 

2. Term Rep, 
645. 


(a) Put fee the cafe of Johnfton v. 
Car, 1. i.ev. 13;. 

(^} 3. Cu. 78. Cro. Jjc. 645. 


3. Lev. 41. i.Show, 391. 
Abr, 551. 4. Bac. Abi. ib. 


I. Bm. 


Cafe r8S. 

Ifa condition be 
tndeliverfoma' 
ny Oioes to ji, 
a common c.-ir- 
rier, lor the ule 
of I he obligee, 
a delivery of 
them to ihe fur - 
Viint of is 
fuHiCRnt, and 
thi majler (halt 
be boui.d b> It. 

Abi. Tq. 308. 
fq Mod. no. 

Ld, R.y, 7^2, 


D 


Staples againj'l Aldcn. 

EBT UPON A BOND conditioned to deliver forty pair of fhoeS 
within a month at Hcliorti-LruJge to lict.ry Kntghty a com¬ 
mon carrier, to G. fer the ufc < f the obligee. 'J'he defendant 
pleaded, that in all that fr-acc of a month Henry Knight did not 
come to Londony but that fuch a day at Hch nrn-hndgc he deli¬ 
vered forty pair of flioes to A. G. the carriei’s porter. 

To this plea the plaintiff demurred, For that the condition be¬ 
ing to do fomething to a ftrangcr, the defendant at his peril ought 
to perform it {a)', like the cafo v here the of debt was 

brought upon a bond coudiiicned, that the defendant fliould give 

423 II. Mod. 87. 267. 12. Mud. 488. 564. Sira. 480. 505. 653. 

3. Hi Abi. 709. 


{a) See (he Year Boulu 33. Hen, 6. pl> 13. and 4. Ilm. y. pi. 4. 


fuck 
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fuch a relcafe as the judge of the prerogative court fhould think 
fit j the defendant pleaded that the judge did not appoint any re- 
leafe; and it was adjudged no good plea, becaufe the obligation is 
on his part, and he ought to tender a rel^fe to the judge, Cro, 
716. 


STArifl 

agaii^ 

Adhttsaf* 


But on the ether fide it was faid, that a delivery to the fervant 
is a delivery to the mafter himfelf; and if parcelr. of goods are de* 
liveredtothe porter and loft, an adtion lies againft the mafter. 

* The Court {^abfente North, Chief'yujlue)., held the plea •[jioJ 
to be good, and that iuch a conftruebon was to be made as was 
according to the intent of the parties, and that a delivery to the 
man was a delivery to the mafter. 


Whereupon judgment was given for the defendant. 


TRINITY 




rRINITY TERM, 

The Thirtieth of Charles the Second, 
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SVr Richard Rainsford, Knt. ChieJ JuJiice, 
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Gillmore agalnft Executor of -^hooter. 

I NDEBITATUS ASSUMFSi r.— Ihere was a treaty or 
mariiage between the plaimifF, who was of kin to the teftator, 
and the daughter of one Harris-, with whom he afterwards 
had two thoufand pounds as the marriage portion j and Mr. Shooter 
in his life-time promifed to give the plaintiff as much, or to leave 
him worth fo much by his will. 'Fhis promife was made before the 
24th day of ‘June, before this a£lioii brought. The marriage took 
effc£l. Harris paid the two thoufaiul pounds, and Shooter died 
in following, having made no payment of the money, 

or any provifion for the plaintiff by his will. This a£lion was 
commenced after Shooter's death, and upon the trial a fpecial verdi£l 
was found upon the ftatute of Frauds and Perjuries, 29. Car, 2. 
c. 3. which ena£l;s, “ That from and after the 24th day of yune 
“ in the year 1677, no adtion lhall be brought to charge any per- 
“ fon upon any agreement made in confideration of marriage, &c. 

unlefs fuch agreement be in writing, &c. i” and that this was 
a bare promife without writing. 

S.C.2. Lev.izj. S.C.i. Jones, zc8. S. C. i.Vcnt. 330. S. C, ».Sbow. i( 
146. I. Bac. Ab. 75. 4. Buir. 


\.^aie ia9« 

An a£l of par¬ 
liament cannoC 
have a retro* 
fpeAive opera¬ 
tion i and there¬ 
fore the 29. Car. 
X. c. 3. which 
makes ceruin 
agreements void 
unlefs they are 
reduced into 
writing, waa 
held not to 
extend to a 
parol agreement 
made previous 
to the com- 
mencemen| 
of the aA. 

S. C. I. Freem* 
466. 

I. i.Coin, Dif. 


And 



ftlLLMOKt 

agamjt 

Bxicvtor or 
Shooter. 


Trinity Term, 3®* 

And by Wylde and Joses, Jtifiices {al^enieTvnsMs% 
judgment was given for the plaintiff; for it could not be prefumed 
that the adt had a retrofpedt to take away an adion to which the 
plaintiff was then intituled ; for if a will had been made before 
the 24.th day of June, and the teftator had died afterwards, yet 
the will had been good, though it had not been in purfuance of the 
ffatute. 
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TRINITY TERM, 

The Thirtieth of Charles the Second, 
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The Common Pleas, 

Sir Francis North, Knt. Chiej Jufiice, 

Sir Hugh Wyndham, Knt, 
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After againjl Mazcen. 

C OVENANT.—-The plaintiff declared upon an indenture 
in which the defendant had covenanted that he was feifed 
in fee, &c. and would free the premifes from all incum¬ 
brances, in which there was alfo another covenant for quiet en¬ 
joyment; and the breach affigned was upon an entry and 
evidtion by another, and concludes et fic conventionem fuam pra- 
diifam fregity in the fingular number. 

Maynard, Serjeanty upon a demurrer to the declaration faid, 
that the breach related to all the three covenants, and therefore 
the conclufion was ill, becaufc he did not (hew what covenant in 
particular ; and if he fiiould obtain a judgment upon fuch a de¬ 
claration, the recovery could not be pleaded in bar to another 
adlion brought upon one of the other covenants. 


*[ 3 ” 1 
Cafe 190. 

In covenant, if 
the breach af> 
figned relate to 
till ee covenant!, 
and the declara¬ 
tion concludes 
et jiefregit eon, 
ventionem, yet it 
is good. 

S. C. a. Danv. 
14 J • 

Ante, xzQ. 
Hard. 178. 

Cro. Jac. 2,8 


But Conyers for thr plaintiff" faid, that conventio'* is nomen 
. colled ivum, and if twenty breaches had been affigned, he ft ill 
counts de placito quod teneat ei conventionem inter eos fad. 


And of that opinion was the Court ; and that, the breach 
being of all three covenants, the recovery in one would be a 
good bar in any action afterwards to be brought upon either of 
^ofe covenants. 


See 8. & 9. //I//. 3. c. II. 


Farringtoil 



Cafe 191. 

liiimtation of 
psrfon. 1 aftions 
only extends to 
account be¬ 
tween mer¬ 
chants. 

S. C. 1. Mod. 
26)$. 

Ante, ZI5. 
Plow. 54. 

C.ifes T. T. 6 j. 
f. Mod. 32. 
zz. Mod. ^79. 
3. Vern. 235. 
Abr. Eq. 303. 
Prec. Ch. 785. 
34S. 54c. 6r4. 

* [ 312 ] 

2. Pt.er. Wins. 

*45- 374 - 

3. i’eti. Wms. 

* 43 - ^^7. 3^9‘ 
Srrj. 836. 
J.d.Ray. 2 133. 
S83. JO99. 
1101. 

5. Com. Dig. 

•* Tempi.” 

(G 6 .). 

3. Bac. Abr. 
514. 

joiies, 40 j. 
thin. Cal. I ^2. 
t. Show. 341, 

4. Mod. 103. 

2. Vez- y, 4uo. 
Mod. Kep, yi. 

3. Ld. Ray. 

S38. 

Burr. izSi. 


Trinity Term, 30. Car. 2. In C. B. 
Farrington againft Lee. 

TNDEBITATUS ASSUMPSIT, for money had and received 

to the ufe of the plaintiff j z quantu?n meruit for wares fold; 
and an infnnul cojnpuiajfet^ t?V. ^'he defendant pleads the ftatute 
of Limitations, non afj'whpfit infra fex annos." I'hc plaintiff 
replies, that this atSlioii was grounded on the trade of merchants, 
and brought againfi the defendant as his faftor, &c. The defeu<< 
dant rejoins, that this was not an action of account. 

The plaintiff demurred, For that this ftatute 21. fac, i. c. 16. 
was made in reftraint of the c.ommon law, and therefore is not to 
be favoured or extended by equity, but to be taken ftiiftly j and 
that if a man hath a double remedy, he may take which he plcafes ; 
and here the plaintiff might have brought an adlion of account, 
or an action on the cafe grounded on an account. 

* But Baldwin’, Sc^jeanty infifted that the declaration was 
not full enough, b ; the plaintiff oug'.it to fet forth, that the adtion 
did concern mcnha-its accounts^ and that the replication did not 
help it. 

The Court were of another opinion; for that it need not 
be fo fet forth in the declaration, hecaufe he could not tell what 
the defendant would plead, fo that fuppofling him to be within 
the faving of the aifl his replication is good; and it is the ufual 
way of pleading, and iio dcparturcy becaufe the pica of the defen¬ 
dant gives him ccc.iflon tlius to reply. But the faving extends 
only to accounts between merchants their faiftors andlervantsj 
and an adtion on the cafe will not lie againft a bailiff or fadlor, 
w'nere allovamces and dvdudtions are to be made, unlefs the ac¬ 
count be adjui'ced and flatccl, as it was refolved in Sir Paul Neal’s 
agaiiilr iris l>aili)?. Where rZic is nice Jlatejy as it 

was here, the j-iiaintiff mull bring his adlion within fix years (a) \ 
but if it be aCiufled. and a fi/ilowing account is added, in fuch cafe 
the pl.iintiti fh.:!l not be haired by the ftatute, bccaufe it is a run¬ 
ning acccuiii (b) ; but if he fhould not be barred here, then the ex¬ 
ception would LMeiid !() ail actions between merchants and their 
Ldtors, as well as to acLions of •■.ccouiit (c) -y which was never in- 
tenued; and ineiefoic tins |dea is good, and the faving extends 
only to achotis of .itcount. 

Wherv.upon jiulg.nc.it was given for the defendant. 


(a) Sft! Wft'hi. I V. 1. I.CV, 

aSy. 2. S.iUtH'. 124 2. K.h. 622. 

<'31* 

Ste Mai tin v. Pfihoc, i. M'td. 
^1. j. Lev. 208. 1. Sid. 453, 


1. Vent. 8.9.; ard Chevtiey v. Bond. 
4.^0^1.105. Ploir, 427. Carih. 226. 
I. Sliow. 341. 

(1) See Sherman v. Withers, i Cliatt. 
Ca'oJ, 152. 


TRINITY 



TRINITY TERM, 

The Thirtieth of Charles the Second, 

I N' 

The King’s Bench. 

Sir Richard Rainsford, Knt. Chief JuJlke» 

Sir Thomas Twifdcn, Knt, 

Sir William Wylde, Km. JuJiices, 

Sir Thomas Jones, Knt. 

Sir William Jones, Knt, Attorney General. 

♦S’//*Francis Wilmington, Knt. SolicitorGeneral. 


Aftry againji Ballard. Cafe 192. 

T he defendant became bail for fix perfons; againft Bail are not dif- 
whom the plaintiff got a jiulgment; and two were put‘^*'■"'1^ by/wo 
in execution. The plaintiff afterwards brought a Jc'tre 
facias againft the bail, who pleaded, that two of the principals incxJculfon bl? 
were taken in execution before the feire facias brought, fo>ct!>e/fiu/a. 

Thequeftionwas, Whether the bail was not thereby difeharged ? • m if theotlier 

It was agreed, that if five had furrendered thcmfelves after J,t btTn"**the 
judgment, yet the bail had been liable; but not fo if the plainufTletumoi ".cfe. 
(as in this cafe) have once made his elcdtion by fuing out ex- 
ecution againft the principals, and thereupon two are taken and in 
cuftody. Before the return of the fecond fclre facias they have 
liberty, by the law, to bring in the principals; but the plaintiff, * L 313 ] 
having taken out execution, hath made it* now impoffible for s.c. i.Vtm 
the bail to bring them in to render themfelvcs. 3is- * 

S. C. ». Lev. 

195. S. c. 2. Jones, 75. S. C. 3, Keb. 761. 765, S. C, 1. Danv. 676. S. C. 3. Danv. 375, 
I. Roll. Cio. Jac. 320. Comyns, 534. 8. Mod. 31. 188. 104. 10. Mod. 44. 267. 303. 

ji. Mod. 59. II. Mod. 99. ns. 236, 310.’ 351. 423. 525. 559. 567, 583. 601. i. Barnes, 47. 
52. 56. 74. 83. Barnes, 56. 91, 2. Beer. Wms. 542 Stra. 197. 419. 444. 643. 781. 87/ 
915. 922. 1217 Ld. R.>j’. 156. 1097.1177.1452. 146' I. Bac. Abr. iig. 4. Bac.'Abe 
41*. 


Bac. Abr. 219. 4. Bac.' Abc 


VoL. II. 



Ast* V 
mgainft 
BaLLALPi 

Sid. 107. 


Trinity Tenn, 30. Car. a. In B. R. 

But Sy MTsoN argued, that the bail was not difchargcd j for he 
ought to bring in the Qther four, or clfe he hath not performed his 
recognizance. 

And fo it was adjudged by the Court j for the law experts a 
complete fatislartion: The like refolution was in this court in 
tlic cafe of Orlibior v, Norris. 


TRINITY 



TRINITY TERM, 


The Thirtieth of Charles the Second^ 
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Sir Francis North, Knt. Chief JujUce, 
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Strode againft Perryer, 


Cafe 195. 


A SPECIAL VERDICT IN EJECTMENT. —The cafc was 
this; Robert Perryer^ being feifetl in fee of the lands 
^ in quettion,, bad ifiUe two fons, WUiiam his cldeft, and 
Robert his youngeft fon; and, being fo feifed, he devifes thefe 
laiids to his youngeft fon Robert, and his heirs. Robert the devifee 
dies in the life time of his father, and leaves ift'ue a fon named 
Robert,, who h.id a legacy devifed to him by the fame will. The 
grandfather afterwards annexed a codicil to his will (which was 
agreed to be a repubiication), and then he exprefsly publifties the 
wijd (le novo,, and declared that his grandfon Robert fhould have the 
land as his fon Robert fhould have enjoyed it had he lived. 


liaving a fon 
and a grandfon, 
both ofthenarrM 
of devifes 
hnd (o his son 
Uobtrt and hii 
heirs, and gives 
a legacy (n his 
cramoson Ro, 
bert. Rtiei/the 
fv^n dies in ths 
life-time of the 
teftator,whoar> 
terwaids annex¬ 


ed a codicil to his will, and publifhrs his will tit novo, declaring that h\s grandfon fhall h <ve the land 
as liiii fon would have enjoyed it lud he lived. Th c ohan dson cannot take the lands thus devifed { 
for by the death of Tur son tbedevife was void, and therctore could not he revived to Ibe g> andfon by 
the paroldctlaraiion.—S. C, i. Mod. 167. S.C. i. Trem. 292. 477. 5 . C. i.Eq. Abr.407. S. C» 
». Lev. 243.S.C. Pcilex. 545. S. C, Ray. 408. S.C. 1. Vent. 341. S. Q. Jones, 135. S. C. 3. Keb, 
845. S. C. 2. Show. 63.—>Moor, 353, 404. Cro. Eliz. 4)2. Abi. Eq. 215.406. Comyns, 381. 
4.51. 531. Mod. 221. 9. Mod. 7. 9. 68. 159. 10. Mod. 96. 371. 421. 520. 526* 

II. Mod. III. 148. Gib. Eq. Rep. 4. ii. Fiizg. 2:5. 146. 314. Free. Chan. 44^. 
I. Vern. 23. 30. 35. 97. 2. Vtrn. 106.441. 593. 624. 598. 653. 722. 2. Peer. Wms. i^, 
332.347.383.529.(624). 3. Peei. Wms. 51. 354. Stra.25.445. Ld. Ray.438,1282 1314. 

3. Com. Dig. “ Devife" (E. 5.). (N. 25.). Cowp. 87. 840. 812. i. Bro. Chan. Caf, 
pougl. 31, Powel on Devifes, 676. 67X. Gilbeit on Devilcs, 90. 4. Term, Rep. 6oi» - 

Y 2 The 



Trinity Term, 3Q. Car. a. In C. B. 

SrtoBE The queftioij was. Whether the grandfon, or the heir at law,, 
ag»injl had the better title ? 

FEKKyER. 

Pemberton and Maynard, Serjeants^ argued for the title 
of the plaintiff (who was heir at law), that if a devife be to S. 
and his heirs, if S, die, living the devifor, the heir ihall take no> 
thing, becauie no eftate veiled in his anceftor (a)’, fo if a devife be 
to the heirs of S. after his deceafe, the heir lhall take by purchafe, 
for he cannot take as heir for the reafon aforefaid. By the death 
of Robert the fon, the devife to him and his heirs was void, and 
the annexing a codicil and republication of the will, cannot make 
that good which was void before: if it cannot make it good, then 
the heir cannot take by purchafe; and by defeent he cannot take, 
for his anceftor had no eftate, and therefore he lhall have none. 

^ Befides, this is not a good will within the ftatute, which requires 
L 3^4 J it to be in writing: now the devife by the written * will was to 
the fon, and the republication to the grandfon was by words and 
not in writing; fo that if he cannot take by the words of the will, 
he is reinedilefs ; and he cannot take as heir, bccaufe his an- 
cc'ftor died in the Hfj-timc of the teftator, Afoor 353. Cro. Eliz. 

^‘ 13 * 

Skipv/ith and Barrel, Serjeants^ on the other fide^ That 
the nev publication makes it good; for it makes a new will in 
writing, and it lhall take according to the publication which 
makes it lia.ve the cffedl of a new will. It is true, deeds lhall not 
bj cxteiak'd farther than tlie intent ami meaning of the parties at 
the time of the delivery, but ivills are to be expounded by ano- 
tiur lule ; tjicicfoie, though by the death of the fon the will was 
void, yet by the republic.uion it hath a new life, i. Roll. Abr, 
t'i8. 5. 0 . 68 . 8. Co. 125. 

Tme Ctk’EF JosTjcE, WvNDHAM and Atkins, yujlicesj 
v\cre of opini(>n for the grandfon againft the heir at law, viz. 
'I'hat the repuhlication made it a new will, and the gran^on Ihould 
take by the name of Jon: and Atkins, 'JuJlice., relied on the 
cafe (.A B'< a V. Riguni in the Commentaries (^), where new pur- 
CihaLd hauls paiild by a republication. 

But \ OF ERROR being brought, upon this judgment, in 

the king’s bench, it was reverfed {c). 


(fi) Fuller T». Fuller, Cro. F.Fz. 42^. 
Hoii'fon Anibrofe, Dougl. 357. 
V.'arncT 0-. W'liitc, D -ugl. 33^. i. 
B iivv'n’s C.ir.,% in Chan. 219. noiis] and 
Doe, on tile deniife of Tinner .2nd ills 
Wile, v.lvctt, /). Term Rep fioi. 

\ii< Plowd. in tile fccond RtTo- 
Iuulip. oi the Cuuit, 3.^5. Sec aife. 


Goi'dright V. Wright, x. Str, ij. 

1. Peer Wm:.. 397. 

(f) See S, C. Show. 66. S. C. 1. 
Vent. 743. .S. C. FoiicXfen, 5^2. S. C. 

2. Jones. 135. I. Eq. Abr. 407. 
note (uj. i.Mod. 26!?.; and Powel 
on Devifes, 676. 678, for the reafons on 
which tiie judgment was reverfed. 


TRINITY 



trinity term, 

The Thirty-Fourth of Charles the Second, 

I N 

The King’s Bench. 

Sir Richard Rainsford, Kni. Chief Juf.ice, 

Sir Thomas Twifden, Knt. 

Sir Thomas Jones, Knt, ^JuJiices, 

Sir William Jones, Knt. Attorney General, 
»S/r Francis Winnington, Knt, Solicitor General, 


M' 


Anon5Tiious. 

’R. SAUNDERS moved for a prohibition to the fplrltual 
court in the cafe of the children of one Cilht and Maty bis 
wife, to ftay proceedings there upon a I’.bel agaiidt them, 
that the fiid Cel’f' had married thefiilcrof the {;iid Alary. 
They both appearand confefs the matter, upon which a fcntcnce of 
divorce was to pafs; whereas in truth Cc/M was never married to 
yfnnrt but it was a contrivance between him and his wife to get 
themfelves divorced, and the marri?j^^ declared void ah initio.^ to 
defeat their children of an eftate fettled upon them in marriage, 
with remainders over, by baftardizing them after they had been 
married and lived together fixtcen years. 

The reafon why a prohibition was prayed was, Becoufe “ mar- 
riage or no marriage” was to be tried in pais., for that the 
inheritance and freehold of land were concerned in this cafe. 


Cafe 194; 

Proliihition lirs 
on alibeltf'ollu. 
fivtly biougiic 
in the r{>iritual 
a)iiit,tO(!iflll»e 
a marriage on 
the g'ound of 
incif., with a 
view to baftar- 
tiiz'j the iflue* 

2. Jones, 213, 
259. 

Glib. Eq. Rep, 

156. 

12. Mod. 33. 
419. 432. 610. 
Sira. 53, 


^ The Court dired^ed that they fhould fa^^rji this matter, * r qj ^ -i 
and that it was a contrivance to obtain a fenter.ee of divorce to L . 
defeat them of their eftatc entailed on them, and then to move t » ‘-f** 
for a prohibition. 3', ,tl. 


Y3 


Smallwood 



Ti iiiity Term, 34. Car. 2. In B. R. 


Cafe 195. 

The fpiritual 
Courtis CO judge 
whether a per. 
fon is capi- 
ble of making 
a will ; and 
thcrefoie fhail 
not be prohi¬ 
bited, although 
they grant pro¬ 
bate of a will 
made by an in¬ 
fant underfcven- 
tetnyearijofage. 

S. C. 2. Jones, 
210 

S. C. Show. 
254. 

1. Sid. i6z. 

2. And. i 2 . 

Co. Lit. 89. 
Godolph. 2-/6 
Ahr. Eq. 17" 
283. 1. Vern. 

74. 203. 209. 

3. Bac. Abr. 11 


Smallwood againjl Brickhoufe. 

stfCGESTioN was, That B. being under the age of 
*■ t:i'n yea) .r, had made a will, and that the prerogative court 
proceeded to thb proof of it •, whereas, by the common law, a per- 
fon is not capable till feventeen years j and therefore a prohibitiort 
was prayed. 

And that the common law hath determined the time my Lord 
Coke's Commentary upon Littleton was cited, Co. Lit. 89. b. where 
it is faid, That at eighteen years of age he may make his tefta- 
ment and conftitute executors; and the age of a perfon is triable 
alfo in pais. 

But THE Court faid, that the proof of wills and the validity 
of them doth belong to the ecclcfiaftical court; and if they adjudge 
a perfon capable, the Court will not intermeddle, for it is within 
their jurifdiitlon to adjudge when a perfon is of age to make a 
will; and fometimes they allow wills made by perfons of fourteen 
years of age, and the common law hath appointed no time; it de¬ 
pends wholly on the fpiritual law: And therefore a prohibition 
was denied. 

255.328. 461 2. Vern. 8. 49. 76.469, Prec. Chan. 316. Gilb. Eq, Rep, 

Fiezg. 1. 110, 125. 164. 176. Sera. 73. 4S1, 666. 703. 847. 837. 961, 


Cafe 196. 

AdminiUr ition 
committed to 
the debtor in 
exetuiion does 
not exUnguifh 
the debt. 

12. Mod. 9 
205. 


♦[316] 
Cafe 197. 


Joan Bailey’s Cafe. 

'^^OTE. One Joan Bailey being in execution, the plaintiff 
d.ed inteftate, and the right of adm ini ft ration came to her. 
And a motion was made for a habeas corpus to bring her from the 
compter into this court, for that having adminiftered to her cre¬ 
ditor fhe might be dilcliarged.—B ut it was denied, for fhe could 
not be thus difchaigcd, becaufe non conjlat tie perj'ona\ neither 
can fhe give a warnint of attorney to acknowledge fatisfaftion. 
Therefore let her renounce the adminiftration and get it granted 
to another, a.id then fhe may be difeharged by a letter of attorney 
from fuch adminiftrator. 


Anonymous. 


The Coivt will TWyTANDAMUS to fwcar one who was eleifled to be one of the 
not grant jwaa- IVi Jjh(,urn Court. —^It was denied, becaufe it Is 

uniefbthenamie uncertain ; for it ought fpecially to be inferted what the office is» 
cf the office be and what is the place of one of the eight men of AJhburn Courts 
Aated. that it may appear to the Court to be fuch a place for which a 

4, Com. Dig. mandamus doth lie ; and though fuch a writ hath been granted for 
J09. one of the approved men of Guildford (a), yet it was fpecially fbt 

B. R. H.^9, fortli what his office was. 


one who was eleifled to be one of the 


Court. —^It was denied, becaufe it Is 


t. Bac. 


(a) t. Lev. 16a. Haym. j 


EASTER 



EASTER TERM. 


The Thirty-Fourth of Charles the Second. 

t N 

The King’s Bench. 

Sir Francis Pemberton, Knt. Chief "^uflice. 

Sir Thomas Jones, Knt, 1 

Sir William Dolben, Knt. i Juflices, 

Sir Thomas Raymond, Knt, J 

Sir William Jones, Knt. Attorney General. 

jS/r Francis Winnington, Knt. Solicitor General. 


Birch againji Lingen. 

J UDGMENT was obtained upon a bond twcnty-fiv** years 
fince, and in one of the cohUnuanca^ from one Term to ano¬ 
ther, there was a blank. The executors of the defendant 
now brought a writ of error j and the plaintiff in the adfion got 
a rule to amend and infert the continuance, fuggefting to the 
Court, that it was a judgment of a few Terms, and fo aided by the 
ftatutc of i6. & 17. Car. 2. c. 8. Upon this rule the plaintiff 
fills up the blanks and the record was certified fo filled up into the 
exchequer- chamber. 


Cafe 198. 

DiTcontinuance, 
where amend¬ 
able. 

S. C. Skin. 46. 
Moor, 7,0. 
Cro. Eiiz. 3«o. 

4S9. SS 3 - 
S.iles, 339. 
z. Saund. 389* 
iz. Med. 8. 
SSa. 


Mr. Pollexfen, yir the defendant^ moved, th?t the record Sira. 139.7344 
might {land as it did at firft, ancl that the rule was got by a trick, 547* ^ 
and on a falfe fuggeftion, it being a judgment before the reftora- 
tion of this king, and a difcontinuancc not amendable, for it is 
the a(ft of the Court; and for an authority in the point the cafe of t. Bac. Abr. 
Friendv. Baker (a) was cited, where, after a record certified, a mo- ^9* 9S* 
tion was made to amend it, bccaufe day was given over to the 
parties from Eajfer to Michaelmas^Tertn, and fo Trinity-Term 
ieft out, where by the opinion of Roll, Chief fujiice.^ that the 
giving of a day more than is neceffaiy is no difcontinuancc j but 
where a day is wanting, it is otherwife. 


(a) Stiles, 339. %. Danv. Abr. 


V 4 


151. 


But 



Eaftcr Term, 34. Car. 2. In B. R. 


Bmcii But S ANDERS, the faid, that this was only amifpri-^ 

againft jtofi oF the clerk, and no dtftontiuuance^ but amendable; the clerks 
UiNObN. commonly leave blanks in the venires^ and if they negledt to fill 
them up, it is only a mifprifion and amendable by the Court; and 
the record being now filled up by the rule of the Court, ought 
not to be razed to make an error. 


[3173 * The Chief Justice was of opinion. That this was not a 

difcontinuance, but an infufficient continuance, and an omiillon of 
the clerk only, who if he had filled up this blank himfelf with¬ 
out rule, it could not afterwards be fet afide. 

But Jones, ‘JuJiice, was of another opinion, That it was 
fuch a mifprifion of the clerk as was not amendable by the fta- 
tute of 8. Hen. 6. c. 12. fince it was not the fame Term, and 
all the proceedings being in the breall of the Court only du¬ 
ring the Term, it ought not to be altered, but left in blank as it 
was ; for v\liere judgment is entered for the plaintiff, the Court 
may, uponjufi caiife, alter it the fame Term for the defendant, but 
Cowp. S43. jiot of anoil’.cr Term, the whole 'I'erm being but one day in law: 

and though the writ of error be returned into the exchequer, that 
will make no alteration, for the record itfelf remains Hill here, 
and it is only a tranfcriyi that is removed thither.— Sed adjour- 
natur {a). 

(a) It was tiolr’en by the greater Cour.T ; bet if done by him accord, 
opinion, that this wasnotiinicnd<il)k by ing to law, itiey could not .ilterit,but they 
the cicik without the oider of the could punilh liim. S. C. Skin, 46* 


Cafe icq. Warren ay^ahijl Arthur. 

Jf a ie/e be ^|“'RESPASS FOR nREAKiNC OF HIS CLOSE.—The defendants 
made, with ex- 1 pic-jjj (hat the place WHERE were, &c. the lands of one 
-»'>d * a Martin, who made a Jeafe thereof to the plaintiff, and did thereby 
power riieiv except the trees growing on the fame ; in which leafe the plaintiff 
to the letfor to did Covenant with the faid Martin, his heirs and affigns, that he 
enter and cut they from time to time, diiririg the faid leafe, (hould have li- 

nia'”adt'n"\i!is ‘ power to fell the faid trees, and root them up, re- 

power to^aro! pairing the hedges where they did grow; that the faid Martin 
ther perfon; but granted fomc of the trees to the defendant, by virtue whereof he 
if it be not pio- and ihc rcft of his forvants did cut them down, which is the fame 
iTee'^'m y clofe of which the plaintift* complains. 

maintain ticf- To which pica Mr. Pollexfen demurred for the infiifiici- 
pafs, both a- cncv, bccaufc the defendant did not Ihewthat, upon cutting down 
and Wisuip-<n.e^ lic tlid repair the hedges, as by the agreement ought to 

■ “ have been done ; for this, being a limited and qualified power, ought 
. Jones, sc 5. forth at large : and that it was a power only annexed to 

I y.. I ^ . I * 1 t / “ I 1 /• 

1. v '.HI, £5. reverlion, and not anignabJe to any one elfc, andlo the defen- 

thnt hath wholly frilled in his plea: he might havejuftified under 
./w-rn. ■ Alartin, but not in any of tlicir own rights. 

3 ; 5 . Si . 

S,i. s. JkF. f i* d.'.49. 381. 9. Mod. II. 106. 10. P,/!i)d. 31, 71. 4C6. 12. Mod. 147, 15*. 

i itc. 2s - £. s.,j. 452. 474- fen.;). T.i'b. -s. (jj. Gdb. Eq. Rep. l‘37. 166. 

Fiii'j. I s^. 14. 2. I'rtr. Wms. ( 6 cP). Stra. 6 ej. C62.'j'jit Ld, Ray. 660, 3. Salk. 

276. 1. balk, SJO. 4. Com. Pi£. ♦* F'Jar’ (A. i.). 

But 
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* But THE Court were qf opinion, That an aftlon doth lie Warrim 
in this cafe, both againft the iefibr and his affignee aiSting under 
his power. They agreed that a bare power is not affignable; 
but where it is coupled with an intereft, it may be afligned; and 
here was an intereft annexed to the power j for the leflbr might 
fever the trees i'. om the reverfion. 

Whereupon judgment was given for the defendant. 


Scoble againft Skelton. 

^T^HE PLAINTIFF declared, That he was fcifid of a tenement 
called Eaji^ and the defendant of another tenement called 
JVeJl Travallock ; and that he and all thofe whofc eftatc he had, 
did ufe to fetch pot-water from the defendant’s clofc, &c. Hl’ue was 
taken upon this prefeription, and a verdidt for the plaintiff. 

Mr. Pollexfen moved in arreft of judgment, That the de¬ 
claration did*fet forth generally that he was fifed, but it did not 
appear it was in fee j for if it be for life only, then the aftion 
doth not lie, becaufe a prefeription cannot be annexed to an eftatc 
for life. 

Tremain infifted, that the declaration was fufficient, and cer¬ 
tain enough j for when the plaintiff doth alledge that he w'as feifed 
generally, it &all be intended a feifm in fee j efpecially after 
verdidl. 

But THE Court held the declaration to be defedlive in fub- 
ftance, becaufe a prefeription cannot be annexed to any thing but 
an eftate in fee, and therefore it is not helped after verdiil.— 7 'he 
judgment was reverfed. 

Putt againf Roller. 

'T^RESPASS FOR taking of his cattle,— The defendant a recovery in 

juftifies for a heriot; and, upon a demurrer, had judgment. 

The plaintiff afterwards brought an action of trover and conver- *) *”„*" 

lion for the fame cattle ; the defendant pleaded the former judg- 

ment in trefpafs in bar to this adion of trover } and the plaintiff taking. 

demurred. r 1 

^[319] 

• Maynard, Serjeant, argued. That the plea was not good, 
becaufe trefpafs and trover are diftinft aftions, and one may j’q ** 

be where the other is not; as if an infant give goods to one, s. C. Pollexf!** 
an adlion oitrover doth lie to recover them, but trefpafsWAl not: 634. 
fo if goods be delivered to another, and he refufe to deliver them S. C. Skin. 48, 
upon demand, trover, but not trefpafs, will lie; and therefore, 1"'^, ^ 
thefebeing different actions, a recovery in one ftiall be no bar to j',,’ * 0 ’ 

Ante, 4Z. 294. 4.Co. 39. 5.C0. 53. 6. Co. 37. Co. Enr. 38. Cio Eliz. 667, Cro. Jac. 15. 

Leon. 313. 3. Leon. 194. 3. Ltv. 124. u.Mod. fix. 71. iKi. 198. 219. Stra. i»8. 


Cafe 200. 

A pre/criftim 
can only be 
annexed to an 
efla.e in fee, 
and tliereforc* 
in pleading;, it 
mud be ex- 
prefily allcdged 
that the party 
was feifed infeti 

S. C Skin. 36. 

5. C, 2. Show. 
195. 

10. Co. J9. 

3. Mod. 50. 

4. Mod. 241. 
1C. Mod. 158. 
229. 

6. Mod. 19. 
Stra. 909. 
1224. 1228. 

I. Salk. 335« 
365. 

5. Co. Dip. 3S. 
Cuwp. 47. 

Cafe 201. 


TlA. Ray. 1217. 
a. Vent. 169. a. 


t. Salk. iO 3. Burr. 
111. Rep. 7 9. 831. 


1.1.23. I. Coni. Uij{. lit. 4. B..e. Abr. ,17, 

tiie 
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t»tjf T the other. A formedon brought in the defcender^ and judgment 
thereon, is not pleadable in bar to a formedon in the remainder• 
XoiT*». 'inhere is a great difFerence between a bar to the aSiion and to 
the right ; as where an adminiftrator fued, not knowing that h'd 
was made executor, andjudgmentagainft him; and he afterwards 
proved the will, and brought an aftion as executor j the former 
judgment had againft him as adminiftrator fhall not be a bar to 
this new adtion, becaufe it is not a bar to the right, for by mif- 
concciving his aCfion the former abated. 

Mr. Holt argued. That thefe were actions of the fame na¬ 
ture, and therefore a judgment in one was a good plea in bar to 
ahe other. 'I'refpafs or trover lies for taking or carrying away the 
goods of another, and when he hath made his eledtion which to 
bring, a recovery there fhall be a perpetual bar to the other. In 
ah appeal of mayhem^ the defendant pleaded a former recovery* 
in an a£lion of affault and battery, and held good j though one is 
of a higher nature than the other. 

Carii. The Court were of opinion, That an aftion of trover doth 

lie where ztrefpafs doth not, and if the plaintifF hath miftaken his 
a(5ficn, that fhall be no bar to him. As to the cafe put of the 
tnnybem, that doth not agree with this, becaufe there can be no 
mayhem without an aflault, but there may be a trover without a 
5. Co. 31. trefpajs'i and thoxigh the appeal of mayhem be of a higher nature 

aflault, becaufe it doth fappole quodfehnice mayhemlavhj 
a! Lev. 210. yet the plaintiff can only recover damages in both. If a man bring 
«. Bl. Com. trefpafs for the taking of a hoife, and is barred in that a£lion, yet 

S90, if he can get the horfe in his pofl'ellion, the defendant in the trcl- 

pafs can have no remedy, becaufe, notwithftanding fuch recovery, 
the property is ftill in the plaintiff. The defendant in this cale 
hath juftified the taking of the cattle for a herlot^ and bv the de- 
• [ 320 ] murrer the juftifleation is * confefled to be true in faiit. Now 
by the taking for a heriot^ the property of the goods was altered; 
and wherever the property is determined in trefpafs^ an adtion of 
trover will never lie for the fame. But it is a good plea in bar. 

And fo it was adjudged here [a). 

(a) It Is faid, that the report of this cafe in this hook Is apparently wrong, 
a. £J. Itep. 779. ; and fee the note at the end of the lame cafe, 3, Mod! 2, 

Cafe 202. James agahift Trollop, 

Ancient giants TJ'RROR OF A JUDGMENT IN THE COMMON PLEAS in an 

“P™ “ plaimifF did fuggelt, 

allowed in 9-rr, That illiam late prior of Narbury m Stajfordjhtre was 
or they cannot feifed of the faid manor and of the tithes thereof fmul etfemcl^ as 

pleaded j but of a portion of tithes, &c. j that the faid prior, in the twenty- 
a piivats erant, ^ 

though jn&t beyond the time of legal memory, may be pleaded, though not allowed, as a grant of a 
n\anor Irom a prior in the reign of Henry the Firft,—S. C. Pollexf. ^23. S. C. Skin. 51. 239. 
S. C. a. Show. 439. Abr. Eq. 367. Gilb. Lq. Ucp.a25. 229. j.Bac. Abr. Bi.Gilb. Evid. 100. 

iiitli 
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fifth year of Henry the Firjf, granted the faid manor and tithes to jamrs 

William Fitzherbert and his heirs, rendering rent j that the faid agamU 

Fitzherbert enter and was felfed, and held it difcharged of Tkatior 
tithes; that his heirs afterwards granted two hides of land, part 
of the faid manor, to S. with the tithes, at five fliiliings rent j and 
fo draws down a title by dcfcent for three hundred years to F. who 
being feifed devifcd the fame to Dorothy James (under whom the 
plaintiff in the prohibition claimed); and then concludes. That 
Fitzherbert and all thofe whcfe eftatc, &c. did pay the faid rent 
to the faid prior, which fincc the diflblution was paid to the 
king and his alfigns, in difcharge of all tithes, &c. The defen¬ 
dant, having craved oyer of the deed, demurred to the fuggcflion; 
and judgment was given for the plaintiff in the common pleas. * 


And it was now faid for the plaintiffm the errors. That it doth 
not appear by the pleadings whether the plaintiff in the prohibition 
would difcharge himfelf by a prefcription in non deciniando^ or in 
modo decimandi ; for the grant from the prior being the foisji- 
dation of his title, he could not thereby be difcharged, becaufc a 
deed before memory cannot be pleaded, unlcfs it hath been allowed 
in a court of eyre^ or fomc court of record fince memory ; and 
this deed being dated in the reign of king Henry the Firji^ which 
was fixty-five years before the time of memory by the common 
law, that beginning in the reign of Richard the Firji ('«), what¬ 
ever is before that time cannot be tried by law. If It had bccji 
allowed in eyre^ or in fome of the courts of record, it may be 
pleaded, but no ufage in pais can confirm it. * [ 1 


* First, But fuppofing the deed to be good, the plahitiff hath ^ d(ciiiraiicniii 
alledged a grant of a portion of tithes which he cannot have ; 
for at the common law a layman was not capable cf tithes in 
prender^ for no one had capacity to take or receive them fine nitrn of H-.nry 
only fpiritual perfons, for which rcafons a layman could not pif- Fi^n, by a 
feribe in non dectmando^ but in modo decimandi lie might, becaiil’e »who wag 

there is ftill an annual recompcnce in fatisfaCtion thereof {/>).— ofTli* 

SECONDLY, It is not alledged, that the place where, Sic. was i d citbeicof/. 
parcel of the demefnes of the manor, therefore for what appears it 
might have been always in tendency ; and though a prefcription to a •• of rhe 
modus by the lord for himfelf and all his tenants is gore', bccaiifc 
it might have a lawful beginning, for the lands at fin'l might l-e mhecj o 
all in his hands before it was a manor, and fo much paid for tlic th c f.i(! rmoR 
tythes thereof, yet fuch a prefcription by a tenant is not good.— fii'e a- 

“■ .. "■ ■ ! tliat 

mothtt 
sifie-^ iie 

diflblation nf priories, paid to the kiiiE;, &c. ; and f*t plea.iinp a p'lfrrplion moJn Jumaitui in 
difcharge of tithes, is good.— Jone^, 369. a. Co 49. Cro. Lliz. 599. i. Roll. /ihr. f4';. 

Cro, Car. 4x3. Savil, 5. Skin. 239. 1. Vern. S5. 11. Mod. ^6. 2. Petr. Wins. 5^3, 

Ld. Ray. 137. 677. 3. Com. Dig. 86. 5. Bac. Abr. 105. 


- - r- 1 - j c* _ ' " 

Thirdly, He hath alledged payment to the prior, and aftci- ‘ 

wards to the king, and fo would infer a modus, to whicli he hath 


(«) See %. Bl. Com. 31. note ($). 

{ji) See Cro#£liz. 312. Hob. 309. Cro. Jac. 308. 2. Bl. Com, 31. 


not 



Eafter Term, 34. Car. 2; Iti B. H. 

jAMti not pofitively prefcribed, but by an old deed upon payment of five 
•T""/* (hillings to all thofe whofe eftates, &c.; and this will not do, for 
TaoLtor. unleft the modus doth go to the perfon who by law ought to have 
tythes, or unlels it be for his benefit, it is not good ; as where it 
was alledged that he ought to be difeharged, becaufe time out of 
memory he employed all the profits of the land for the repairs of 
the body of the church, and to find necefiaries, &cc. this was not 
a good modus, becauie it is no recompence for the parfon. 

But it was faid by Saunders, for the plaintiff in the prohibi¬ 
tion, that by the fuggeftion there was a good title alledged to be 
difeharged of tithes; for it is fet forth that the prior had a por¬ 
tion of tithes, and the lands Jimul et femel, and being a corpora¬ 
tion they might preferibe for tithes in prender ; and the tithes be¬ 
ing well in them, they may well grant it to Fitzkerbert, paying 
live (hillings; and confiant payment being alledged ever fince, it is 
a good title. As to the deed, it is true, that it is dated before 
the time of memory; but yet it is pleadable becaufc it is a pri¬ 
vate deed, and fo need not be allowed in eyre or in courts of record ; 
for fuch as are not to be pleaded unlefs allowed there, are only 
grants of franchifes and liberties from the king; but the confeffion 
of the deed to be beyond memory, and the conftant payment of 
five (hillings, is a fufficient title to the plaintiff if the deed is not 
pleadable; and if it is, then it is a good difeharge that way. 
* f 322 3 ^ objedtion, that the modus is payable to a wrong 

perfon; there are many fuch which are not paid to the parfon of 
the parilh, but to laymen : but in this cafe it doth appear that 
there was a modus in the prior, which being received till it 
came to the crown, it is good, although now paid to otliers; fo 
that for that reafon the (jiiritual court ought to be prohibited. 

And of that opinion was all the Court ; for if a modus 
be payable to him who hath the right of the tithes, though it be 
not to the parfon of the parifh, it is well enough, efpecially where 
the plaintiff (as here) allcdgeth it to beaportlo decimarum belong¬ 
ing to the prior, fo that it cannot be faid that the parfon hath not 
quid pro quo \ for he had nothing at firft. This compofition was 
made with the prior, and the plaintiff is only to (hew payment to 
him, and to thofe who have his right. And as to the date of the 
deed, it is pleadable though time out of memory, becaufe it is a 
private deed j but grants of franchifes and liberties mull be al¬ 
lowed in eyre; and fo is my Lord Rolls to be undcrilood in hit 
Abridgment. 

Whereupon judgment was affirmed. 
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PRINCIPAL MATTERS, 
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A. 

ABATEMENT. 

ry^HE nature of a plea in ahatt- 
msnt is to entitle the plaintiff to 
a better <ivrit, StubhiHS v. Bird., 65 

2. A pica, though in the form of a pica 
in abatement t yet if, by the matter it 
ncceffarily difclofes, it appear tiiat the 
plaintiff hath no caufe of atSion, it 
lhall be taken in bar,StHbbius •v, Bird^ 

63 

3. A commoner may abate hedges or 

other fences made upon his common, 
Ma/on ni. C/efar, 66 

4. In an adlion againft a perfon as exe¬ 
cutor, a plea in abatement that the 
teftator made another perfon executor, 
muft traverfe that the defendant was 
executor, Singleton v. Ba-vetree, 168 

5. If a mayor be the judge in an infe- 

■ rior court, a defendant there may plead 

in abatement, that the mayor had not 
received the facra.nent purfuant to the 
left adl, Itf-ey 194. 


ABSQUE HOC. 

See Pleading. 

ACCORD. 

A plea of accord is not good, without an 
averment that the' tfiing given, or 
matter done, was in fatirfadlion of the 
debt for which the adtion is brought, 
Milward v, Ingram, 43 

ACCOUNT. 

1. If an open running account be once 

Jlated, and a balance llruck, the credi¬ 
tor cannot recover upon a general 
indebitatus ajjumpfit only, but muft 
infert an injimul computdjfet, MiLward 
eu. Ingram, 44 

2. Sed qtieere ; For it has been held, that 
an injimul computajjet is no plea in bar . 
to an adtion of ajjumpjit ; for, though* 
true, it does not extinguiih the original 
promife on which the adlion is founded. 
Rolls w. Barnes (i. Bl. Rep. 65.), 

44. notis 

3< In 
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3. In an afllon of account againft /r faSlort 

he (hall not be allowed a fale upon 
creditf although the goods were perijh- 
aile, without a fpecial authority for 
that purpofe; for a faftor cannot, 
upon a general conuniflion, fell the 
goods of his principal, except for 
ready money. Anonymous, loO 

4. If a plea to account before 
auditors need be veriHed by oath, 101 

5. In an aflion of account, if time be 

made parcel of the ilTue it is bad. 
Brown v. JuhnJion, 145 

In an aflion of account againft the 
defendant, as the receiver of eighty 
pigs of lead, a plea that he did not 
receive them, without faying “ or 
** atfy part thereof ” is bad, ibid. 146 

ACQUITTAL. 

An acquittal on an indidlment for a 
common trcfpafs fhall be evidence of 
the malice of, and want of prohahle 
ca'tt/e for, the profccution, AnonytnoM^, 

306 

ACT. 

I. A. covenant with S. to account 
f' r rents received, and B, covenants 
with A. to allow him certain dilhurfe- 
jr.ents, it is incumbent on A. to do the 
frji art, viz. to account for the rents, 
before he can maintain an aftion of 
covenant againft B. for not allowing 
him the dilburfements, Samways v. 
£l‘jh, 7 3 

t.. On a condition to grant an annuity 
within (ix months after the death of 
A. or, on his refuling fo to do, to pay 
2col. tl.f polioee is bound to do the 

• O 

J.rfl e-Li, VIZ. to make a s-e-fuejl of a 
deed of annuity v\-ithin the fix mor.tl'.s, 
Bajlct ■!>. Bajlet, 200 

3. If, by the aA of Clod, or of the party, 

or through default of a llrangcr, it 
becomes impofible lor the tibligor to 
do one thing in a diiJiinAive coiuii/on, 
he is notvvithftandir.g bound to du tiie 
other, ihid. 204 

4. if A. covenant not to do an rA 
without the confent of Ji. and C. each 
of the covenantees may maintain an 


a£lion for his particular damage, 
Wilkinfon v. 5 /r Richard Lloydf 8 a 

ACTION. 

1. An a<^ion mifconceived cannot be 
leaded in bar of another action 
rought by the fame plaintiff againft 

the fame defendant fur the fame caufe, 
Ro/e V. Statiden, 294 

2. In an aftion for a falfe return of a writ 

iffued out of the king’s bench to the 
chancellor of the dutchy of Lancajler, 
the ventse may be laid either in Middle^ 
fex or in Lancajhire, Naylor v. Sharp- 
kfs, 23 

3. An afllon on which a defendant has 
judgment for default of venue, or other 
defect in the declaration, cannot be 
pleaded in bar to another aftion for 
tlie fame caufe, Rozal v, Lampen, 42 

4. An aflion of affault and battery 
brought by hufband and wife, is cured 
by a verdid finding the battery on the 
wife only, Hocket v. Stiddolph, 66 

5. An adion will not lie againft a Judge 
for ads done by him in his judicial 
capacity, Hammond v. Howell, 21 & 

6 . An adion will lie on the 5. EHz, c. 4. 

in the courts in WcftminjUr-Uall, 
Forrejl '^i Jam v. Wife, 246 

ACTION OF ASSUMPSIT. 

5 ee Affumpfit. 

ACTION ON THE C A S 

1. If procefs be direded to the fix 

coroners of tlie county-palatine of 
Laiicajier, and delivered to oneof them, 
and they all return non ef inventus, 
wl'.en the o.ie might have arrefted the 
party, an adion on the cafe for a falfe 
return will lie againft the f.x jointly ; 
for they all make but one ojjicer, Nay¬ 
lor V, Sharplefs and Others, Coroners of 
Lancajhire, 24 

2. If a defendant in cuftody upon mefne 

procefs tender a bail-bond, with fufti- 
cient fureties to the bailiff, and he retufes 
it, an adion on ihecale will Lie againft 
the jherff, Smith v. IJatl, 33 

3. An aftioii on tlie cafe in the nature of 
confptracj lies againfl, one perfon only, 

. toe 
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for cauflng the plaintiff to be falfely and 
malicioujly indifted,/fr quod he was put 
to great expencc, although the plain¬ 
tiff was acquitted of the trefpaft laid to 
his charge, Norris v. Palmer» 51 

4. So alfo an action on the cafe will lie 

for a malicious arrejly where there is 
no probable caufe oi ihid, 52 

5. And it is faid, that the acquittal on an 

indiSlment for a common trejpafs fhews 
the profecution to have been malicious^ 
becaufe the profecutor might have 
brought a civil adiout in which the 
defendant, on being found not guiltyt 
would have been allowed cojls ; and 
therefore an aflion on the cafe will lie 
on account of the expences to which 
he was put by the indiilment, 4 nony- 
mousf 306 

.6. But an aflion on the cafe will not lie 
againft a flicriff for returning cepi cor¬ 
pus et paratum habeoy although the 
party arrefled do not appear. Page v, 
Tul/Cf 83 

7. So an a£lion on the cafe will not lie 
againfl the fheriff, though he take 
infufheient bail ; but he fhall be 
amerced if the defendants do not ap< 
pear, Ellis v> Yarborougbt 178 

9. An a£iion on the cafe lies againfl an 
ex-jherij'lot omitting to deliver to the 
ne-vo Jherijff a writ oi/uper/edeas, by rea- 
fon of which omilfion the plaintiff was 
taken in execution, Caltbrop v. Phil¬ 
lips, 217 

ACTION FOR WORDS. 

1. An aflion on the cafe lies for faying, 

** I dealt not fo unkindly with you 
•* when you Jiole my Hack of corn. 
Cooper V. HavuieJ'ivcll, 58 

2. ^are. If an a^lion for words be laid 

two ways, and the laft count is cumque 
etiam, whether it is good, Ejeourt v. 
Cole, 58 

3. In what manner the ftatute of 

2. Rich. 2. c. 5. may be recited in an 
adion for words fpoken of a peer of 
the realm. Lord Shafijhmy v. Lord 
Digby, 98, 

4. To fay of a peer of the realm, “ He 
" is an uiiworthy man and adj againfl 


** law and reafon,” is adionable. Lord 
^ovinfend nt. Dr. Hughes, 152 

ACT OP PARLIAMENT, 

1. An aft of parliament ordaining, that 
fcavengers fhall be chofen in London 
and Wejlminjltr, and the liberties there¬ 
of, according to the ancient ufages 
thereof, and appointing a new form 
of eledion in all other places, deflroys 
a cuftom in the borough of South’ivark 
to eled fcavengers in a manner con¬ 
trary to the diredions. of the ad. 
City of London v, Gatford, 

2. Wherever a cujlom and the diredions 
of an affirmative ftatute are fo incon- 
fiftcnt with each other that they cannot 
both Hand together, the diredions of 
the Legiflature fliall prevail, ibid. 41 

3. The ftatute 5. Edw. 6. c. 16. con¬ 

cerning the /ale of offices, does not 
extend to the fale of the office of 
fecretary to the governor of Barbadoes, 
Daws V. Sir Paul Pindar, 45 

4. When the fcope of an ad of parlia¬ 

ment appears to be general, the law 
looks to the meaning of the Legifla¬ 
ture, and will conftrue the words of it 
fo as to extend it to particular cafes 
witliin the fame reafon. Crofter v. 
Yomlitfon, 71 

5. Therefore, although in the ftatute of 
Limitations, 21. Jac. i. c. 16. trejpafs 
only is mentioned ; yet it is held, that 
adions of ajj'umpftt are within it, ibid. 

73 

6. An ad of parliament, although it 

concern only a particular defeription 
of perfons, as the 13. £liz. c. 10. 
refpeding ecclcfiaftical perfons, is a 
general law, of which the J udges are 
bound to take notice without its being 
fpecialiy pleaded. Chapter of Sosttbvaw 
V. Btjhop of London, 56 

7. If a private ad of parliament enad, 
that all manors, meftuages, lands, 
" tenements, poiTeflions, reverfions, 

remainders, rights, interefts, &c, 
and other things, of what naiurJf 
** Joever,'* fliall be forfeited on an 
attainder of high treason, lands in 
fee tail are forfeited ; for they fliall be 
included in the general words ** other 

** thingsjt 
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things of what nature foever,” 
Brtmitt v, WaitBy 130 

S. The a£t of parliament 23. Hen. 6. 
c. 10. refpefting IheiiiFs bonds, is a 
public aft, Ellis v, Yarboroughy 178. 

noils 

An aft of parliament impofing a duty- 
on “ every jire-heunh iinA ftovc in any 
“ boufe,” extends to fmiths forges, 
although there is a provifo exempting 
“ any blonuing-houfe, (lamp, furnace, 
** or kiln,”,from the payment of the 
duty. Bell v. Knight, 182 

10. An aft of parliament impofing a duty 
on all houfes an.I edifices vvhatlb- 

ever,” include.? new houfes unfi- 
jfilh 'd, and which have iiever been 
tcnantcvl, Inmtwngcn Company a’. 
Kiiylcr, 186 

11, An aft of parii.iment cannot operate 
retrofpeftively , and theref.nv vviien 
the 29. Car. 2. c. 3. enaft-!,that “ from 
“ and after 24 June 1077 no afthm 

fhall be brought upc-nany agi cement 
in corifKlerativ^n cf marriage, unlels 
*• fuch agrecincut be in writing,’’ a 
verbal promife made Ixf-nc the 24 
June flxall not be avm.led by llus aft, 
CJr;cre V. Shooter, 310 

ADMINISTRATION. 

I. By 31. Kdw. 3.C. ti. it i.s nreorded 
and affented, “ Thar ir cafe wliere a 


<< 

man dkili in;, fl 

lit 

i, the ordinaries 


fliall depute /. 


' :>■) 1 m>;;i la\\ ful 

<< 

friends of llu; di , 

(I ; 

i ,T. i’.itCiLte to 

4 € 

aJmi,it Her Lis '/js 

^ 0 

Jg 

21 

By 21. Hen. 8. (' 


3- f. 3. “ In cafe 


any petfo.i cllt i. 

it 

iT.rc, or tl.at the 

4 t 

cxecut.irs n »nieJ 

i, 

,! a w ill refufo to 

rt 

prove it. the 0 

di 

■ ijrv Oiall grant 


adniiniflratio.n u 

t 

e-.iidow of the 


*' ptrfun dettaf.d, or to the next of 
“ his kin, or to hath, a . by tire diferc- 
“ tion of the ordinacy liiall be thougJit 
•* good,” 2 1 

3. By 29 Car. 2. c. 3. “ HoToands may 
“ dfinandand I'.ayc rrvV.v,vAv,^n"/?'»'cif iiie 
*• rights, crediti, and (.tber p'>rfimal 
“ ^ates of tliei.- waives, and cejoy 
“ tnc fiine as tiny might have done 
'* before the iVicutc tf Di'^ ibufons 
“ 23 . & 2S. C'J.. 2. C. 10.” 20. not^s 


4. And although adminiftratlon is not 

granted to a nufband Je jure, yet it ii 
laid to have been agreed, that the 
hufband, as being the bejl friend of his 
wife, is intiticd to admlnifiration, 
Wilfon ns, Drake, 21 

5. Sed quaere, If a feme foie have debts 

due by fpccialty, and the marries and 
dies, whether the hufband ftiall, by 
the above ftatutes, have adminijlration, 
or be compelled, by 22 & 23. Car. 2. 
c. 10. to make diflribution to her kin> 
dred, ibid. 20 

6. ^lare, As a feme covert cannot by law 

make a nuill, whet.ier fhe can be faicl 
to be .1 perfon dying within the 

meaning of 21. Hen. 8. c. 5. 2? 

7. A d*^ cl,-.ration as adminiflrator. Hating 
rliat .'.dmiiiiflration was granted to ^iin 
by the ojpeial of the bifliop, is fuflicient, 
without alledging him to be loci ijiius 
ordinaritis, for he fliall be intended to 
have jurlfdlftion ; but in the cafe of a 
peculiar, the particular authority to 
grant adminillracion muil be fet forth. 
Da ws V. llurrifcn, 

8. If .a hnfhand die leaving his wife his 

executri.'f, and flic dies before probate 
grin ted to her, the adminifiration 
of tiie hulband’scfFcfts mufl be granted 
to, and diilribution made among, the 
nc.M of kin of the hufband, and not to 
the next of kin to the wife, Harris's 
Cafe, lOi 

9. To debt on bond againll an ad‘nini~ 

Jirrior the defendant may plead tiia,t 
he gave another bond in bis o-wn name 
in difeharge of the firfl bond. Peck v. 
Hill, 137 

10. To debt on bond againfl: an admi- 
nijir.'.tor, if iffue be joined whether he 
harl ajfets on a particular day, it is an 
immaterial tjjuc. Read v, Daxofan, 139 

11. The ordinary cannot grant admini- 

ilration where there is an executor 
named in a will, Abraham ns. Caning^ 
ham, I49 

12. In filch cafe, therefore, if a Hranger 

obtain udminif ratten, and thereby pof- 
fefs himfclf of the tftefts of the tefUtor, 
and fella leaf?, fuch fale is void, aj- 
though the executor afierwaiJs re¬ 
nounces, ilid, 146 
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i3. if a plaintiff* has a debtor in execu¬ 
tion, and, upon the death of the plfdn- 
• tiff, adminiffration be j^rantcd to the 
debtor, yet the Court will not dif.harge 
fuch debtor from the execution; Joan 
Baii/ie’s Cafe, 313 

Where divers perfons claiming admi- 
niftration as next of kin to an in- 
teftate are in eqilal degree, the ordi¬ 
nary may commit adininiftration to 
which he pleafes. Smith <b. Tracy, 205 

15. To debt on bond agalnll an admi- 
niftrator, if the de.'cndant plead a 
judgment recevsred againft the intellate, 
and no aff'ets ultra ; the plaintiff' may 
reply, that an adlioh was brought 
againff the inteffate, but that he died 
bclore judgment; and that the judg¬ 
ment afterwards obtained was kept on 
foot by fraud, RundaPt Cafe, 308 

See EitEcuTOR, 

ADVOWSON; 

1. if a manor, formerly in the poffeflion 
of an abbot, and to which manor an 
advo-w/on Was appendant, be granted by 
the Crown to an archbijhop with an ex¬ 
ception of the advowfon, the aj?pen- 
dancy is thereby deffroyed, Rex v, 
Bijkop of Rochsjler, I 

*. But if the archbiihop reconvey the 
manor to the king, deferibing the 
advowfon as appendant, a fabfsquent 
grant of the fuid manor and advow- 
*‘ fon,*’ deferibing it “ to the faid 
** archbifliop formerly belongings and 
'* which was regranted to the king 
** by the faid archbijtfop, and lately in 
the poffhflion of the abbot," to have 
and hold the fame “ adeo plene as the 
faid archbijhop ok abbot had it, or as 
*' it was in our hands by any ways and 
means whatfoever,” will pafs the 
ad-jovjfon, ibid. t 

3 Before the ffatute de prei-ogativd regis, 
if the king granted a manor, an ad^ 
n/trafon belonging to it palTed, although 
it was not named in the grant, 2 

if three peribns, each claiming a foie 
right to an advoixfon, enter into an 
agreement by indenture to prefent ly 
turm, they have no remedy againft 
VoL. II. 


each other but upon the covenants of 
the indenture ; but if an ail of parlia* 
ment is made confirming the agree* 
meat, and ordaining that they faall be 
tenants in common, art intereft is vefted 
in each till partition made, CroJJm.vt 
V. Sir John Churchill, 97 

AGREEMENT; 

1. Articles of agrccnient reciting an in¬ 
tended marriage, covenanting to fettle 
a jointure in confideration of a mar¬ 
riage portion, and concluding thus, 

“ And it is hereby agtreed, that a fine 
“ lhall be levied to fecure the payment 

of the faid portion,” amount to a 
covenant to levy the fine; and the court 
of chancery may decree the execution 
of it in /peck, Hollis v, Carr, 87 

2. An agreement made between three 
perfons, each claiming a foie right to 
an advowfon, to prefent by turns> 
does not vef any intereft in either of 
them, Crojfman v. Sir fohn Churchill, 

97 

3. If enter into an agreement for him- 

felf, his executors, and aftigns; to pay 
to B. his proportion of the money 
that lands (hall fell for lefs than fuch a 
fum, fo as B. give the faid al notice in 
“ writing of the fale of the faid lands,’* 
this amounts to a covenant on which 
the executor of having notice of the 
faie, is liable to an at^ion, although 
no notice was given to his teftator, 
HarnuQod v, Hilliard, 268 

4. By 29. Car. 2. c. 3. no agrccnicnc 

made in confideration of marriage is 
good, unlefs fuch agreement be in, 
writing, &c- 3x0 

ALIEN. 

An alien fubjeft of the States of Hel* 
land, falling into difgrace there, 
had his pcnfion taken from him by 
public authority ; he afterwards came 
into England, and contrafled a great 
friendlhip with Dr. Brown ; a war 
then broke out between England and 
Holland, and the Hollanders were byp 
proclamation declared to be edten 
tr.ks ; while this war continued, a de* 
vife was made to the alien " during 
*' his exile from his own native coon- 
Z ** try. 



A TABLE OF PRINCIPAL MATTERS. 


•* try, but if it plcafe God to reftore 
** him to his country or take him out of 
this life, then to A. fee .a peace 
was afterwards concluded, and the 
intercourfe between the two nations 
made lawful, but the alien was not fent 
over for by the States, and his former 
penfion was given to another : and held 
to be a good devife while the alien 
continued in England unprovided for 
by tlie States of Holland, Paget -v. VoJ- 
fius, 224. 

AMENDMENT. 

1. ,In a qui tarn adiion for being at a 
conventicle, if the declaration llate it 
to have been held at themanfion-houfe 
of A. when it was not at his manfum- 
houfe, the Couit will not permit the 
plaintiff to amend his d< claration after 
iftue joined. Sir William Turners Cafe, 

MS 

2. There is no difference between chil 
fuits zaApenalaAions as to amendments 
at common law, ibid. 145, not is 

3. And the Court will, under the cir- 

cumftances of the cafe, permit amend¬ 
ments to be made even after iffue 
joined, ibid. 145. net is 

4. In an aflion of affault, battery, 

wounding, and falfe imprifonment, the 
plea •' as to the wounding not guiltp* 
was allowed to be inferted after the 
parties had joined in demurrer, Ano¬ 
nymous, 167 

5. In what cafe a difcontinuance is amend¬ 
able, Birch nj. Lingen, 3 16 

AMERCIAMENT. 

1. If a fltcriff return crpi corpus, and 

have not tlie body on the return of the 
wiit, he Piiall be amerced. Page v, 
7 utje, 1,4 

2. Same point, Ellis-v. Yarborough 178 

ANCESTOR. 

See HEIR —PLEADIKG—DEVISE. 

A P P E N D A N C y. 

ij^The apncndancy of an advowfen to a 

^manords dedroyed by a jirant of the 


manor with an exception of the 
vowfon, Rex v. Bijhep of Rothefttr, i 

a. If toll be appui tenant to a manor, the 
appurtenancy is not deftroyed by the 
manor coming to the crown, fames 
ns. 'Johnjhn, 144 

ARBITRATION. 

See AWARD. 

ARREST. 

1. An adlion on the cafe will lie for a 
Malii ious arreji, where there is no pro¬ 
bable caufe of ailion, Norris <v. Palmer, 

52 

2. To make an arreft in the Palace-yard 

not far diilant from the gate of the 
UALL, the Courts being then fitting, 
is a contempt of the Court, Ca/e, 

181 

ASSETS. 

1, A reverfion expeflant by an heir on- 

the determination of a Icafc for years 
by his anccjlor, is affets by defeent, 
OJbaJicn i'. Stanhope, 5 a 

2. Land.s devifed to an eldefl fon, pro¬ 
vided he pay twenty pounds to the 
executrix toward the payment of the 
tellator’s debts, are not afets by de¬ 
feent ; for wherever the heir takes 
by a will with a charge, he takes by 
purchafe. Hr it tarn v. Cbarnock, 286 

ASSIGNEE. 

1. If the leffor of a term receive the 
lent to him and his executors or to his 
alfigns, whether the heir ihall take, 

93* notis 

2. h devifee is not an aiHgnee to take 

where rent is referved to a man and 
his allig.is, 93. notis. 

3. Debt will lie for rent referved where 

a leffee foi years aj/tgns his wholeterm, 
but not where he Jurrenders the whole 
term to the original leffor, Lloyd <i>. 
Langford, 174 

4. If a leafe be made with an exception 
of the trees, and a power referved to 
the leffor to enter and cut them down, 
he may affign this power to another 
perfon ; but if it be not properly pur- 

fued. 
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fued* the leflee may maintain trefpafs 
both againft the le/Ibr and his aflignee, 
IVarrtn v. Arthur, 317 

ASSIZE. 

In an or quod permittat, the de¬ 
fendant may plead in bar that the nu- 
fance is abated, 253 

ASSUMPSIT. 

t. In ajfimpjit, where there are mutual 
proinifes, the plaintiiF mud: aver per¬ 
formance of his part of the agreement, 
for each has a remedy againil the 
other. Smith v. Shelburj, 34 

2. To ajfumpfit upon an indshitatus for 

fifty pounds, and a quantum meruit, the 
defendant may cdnfefs both, and plead, 
that after the promife and before the 
action there was an account Jlated be¬ 
tween him and the plaintiff. Mil-ward 
v, Ingram, 44 

3. If there be an ajfumpfit to do a thing, 

and there is no breach of the promife, 
it may be difeharged by parol ; but if 
it be once broken, then it cannot be 
difeharged without a releafe in writing, 
ibid, 44 

4. If A. fell his horfe to B. for ten 

pounds, and, there being other deal¬ 
ings between them, they come to an 
account upon the whole, and B. is found 
In arrear five pounds, A. muft bring 
his infimul computdjfet, for he can ne¬ 
ver recover upon an indebitatits afiimp'^ 
Jit, per Nash, C. J. But fee i. Bl. 
Rep. 65. 44 

5. Theftatute of limitation 21. Jac. 1. 

c. 16. extends to a£iion of indebitatus 
ajfumpfit, Crojicr v. Tomlinfon, 71 

6. If A. being’ a tradefman in Louden, 
marry the daughter of an alderman 
with four hundred pounds fortune, and 
the father-in-law, after the marriage, 
merrily fay, that if his fon-in-law 
would procure himfelf to be knighted, 
fo that his daughter might be a lady, 
he would give him two thoufand 
pounds, it being intended when the 
fon-in-law ftiould get by his trade an 
eftate fufficient to intiile himfelf to 
knighthood, and the fon (hortly after 
procure himfelf to be knighted; 


quare. If an ajfumpfit will lie cfi t^s 
promife f Sir Ojbern Rands <v. Tripp, 

a 00 

7. In njfumpfit, on a promife tn fave the 
plaintiff harmlcfs in the pofiejjion of a 
houJe, in confidcr.ition of Ins payiiig 
fo much a-year, an allegation that 
fuch a perfon fued him and recovered 
judgment is fufficient after verdiil* 
although it is not dated that the dif- 
turbsr had title. Major v. Grigg, 213 

8. On an ajfumpfit that the defendant, in 

confideration that the plaintiff at his 
requeft had exchanged horfes with 
him, promifed to pay him five pounds, 
with a breach alledged in non per¬ 
formance, the defendant cannot plead 
that the plaintiff, before any aflion 
brought, difeharged him of his pro- 
mife, Edwards v. Weeks, 259 

9. If a man receive the profits of an 
office on pretence of title, the perfon 
who has a right to the profits may re¬ 
cover them by ajjumpfit, as for monies 
liad and received to his ufe, Anis v, 
Stukcl^, 

ASSURANCE; 

On a condition to pay money upon 
making fuch an affurance, a plea^ of 
payment is good without Ihewing 
when the aflurance was made, 35 

ATTACHMENT. 

I. An attachment iffues againft a ffierlff 
after rule and negleft to bring in the 
body of a deb .or in his cuftody, Elht 
•V, Yarhore.gh, * 7 ® 

3. An attachment docs not lie againft 
a fherilf for negkfting to take a re- 
plevin bond, Rex w. Lewis, l8l. ntuit 

. attorney- 

1. At common law no attorney could be 
made in any aftion until Edward the 
Firft gave leave to his fubje£b to ap¬ 
point them, and ordered the Judges 
to admit them, 

2. An attorney, together with the of¬ 
ficer, committed to the fleet for 
making an arreft in Palace-yard near- 
to the gate of Weftroinfter Hall while 
"the Court was fitting. Long's Cafe, 181 

Z 2 3- An 
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3. An attorney arrefted on an attachment 
of pTivihg: lhall be difcharged oil 
comn.on bai]> Long’s Ca/cy 181 

AVERMENT. 

In an information on the 4. & 5. Phil. 
Ic Mary, c. 8. which inflicts two years 
imprifonment on any perfon above the 
age of fourteen, who fhall take away 
an heirefs being within the age of fix- 
teen years; a charge that the defendant 
being above fourteen, &c. is a fuffi- 
cient averment that he was above that 
age, Rix V. Moorp 130 

AVOIDANCE. 

1. A leafe of the next avoidance made 

by a chapter that hath no dean is void. 
Chapter of Southwell <y, Bifop cf Lin~ 
coin, fy(> 

2. Where there is an agreement between 

three for a prefentation by turns, a 
grant of the next avoidance by one, 
though the church is full, is good, 
Crofrnan v. Cburchillp 97 

AUDITA CLUER E L A. 

1, \i J. recover in trefpafs againft B, 
a foldier, for taking his property by 
compuliion of his comrades, and take 
out execution thereon, and tiicn a fla- 
t'Jte pardon all afts of hoflility, and 
difeharge the offenders from all actions 
and executions on that account, S. 
may by audita querela be relieved from 
the judgment and execution, Benfon 

'Vm IdlSy 37 

3. If a plaintiff recover faii;faSion in 

an adion for the elcape of one de¬ 
fendant, the other, on proceedings 
againil him for the fame debt, fhall be 
relieved by audita querela, Alford v. 
^atnell, 50 

authority. 

1. If a'deed be made tQ three, habendum 
to two for tlieir lives, with remainder 
to the third for life, and tiiere is a 
letter pf attorney to make livery to 
two, and inflead of doing that the at¬ 
torney makes livery to all, qn. If this 
is a good execiition of his authority ? 
‘orris ‘v. Trif, 7^ 


2. There is a difference between matter 

of intereft and the execution of an 
authority, 79 

3. If a letter of attorney be made to 

three jointly and feverally, two can¬ 
not execute it, becaufe they are not 
the parties delegated, per North, 
Chief 'Jujliee, 79 

AWARD.* 

t. If a bond be to perform an award of 
two perfons, or either of them, it is 
not fufficient to plead that thofe two 
peifons made ** no award’’ without 
adding “ nee eoruin aliquis,” Bridges 
•V. Bedding field, 27 

2. If a fubmiifion to arbitration provide 

“ that the award be in writing under 
“ hand and feal,” the pleading fuch 
award under feal only is bad, Celumbel 
•V. Columbel, 77 

3. On a fubmiifion to arbitration fo that 

the award be made on or before the 
firll day of December, and if the ar- 
bitraiots cannot agree to make the 
award xvithin the time allowed to chufa 
an umpire, they may chufe an umpire 
after the firft of December ; for, as they' 
made no award, their power was not 
determined, Adams v. Adams, 169 

4. If an umpire, in making his award, 

recite, that the parties had boun4 
themicives to Hand to his award, when 
in fadl they only bound themfelves to 
(land to the award of the arbitrators, 
yet the award of the umpire is good, 
Adams V. Adams, 169 

5. An award to pay two fums at future 

times, and that the party to whom 
they were ordered to be paid fhould 
give a relcafe prefcntlj^ is bad, Adams 
•y. Adams, 170 

6. But an award that the money fhall be 
paid and rcleafe be given^ is good, 

170 

7. If one of two partners fign an arbi¬ 

tration bond “ for himfelf and part- 
“ ner,” when the partner is no party 
to the arbitration, fuch partner is not 
bound to perform the award. Strange 
ford v. Green, 228 

8 * Oa 
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B. On s (ubniflioD to arbitration con. 
corning partnerftiip, an award that 
*' ai] fuits ih<ill ceare'* (hall be in¬ 
tended all Aiics concerning the part- 
nerlhip, StnagforJ t,. Green, 228 

9. An award (hall only refer to matters 
between the plaintiff and defendant, 
iiiJ, 221 

to. Ad award that *' all fuits (hall ceafe” 
is mutual, and has the effed of a re- 
Ua/e, ibid, 228 

11. If a man fign an arbitration bond 
“ for himfelf and partner," a refufal 
by the partner to perform the award 
is a breach of the condition, though 
he is not party to the fubmiffion, 
ibid. 228 

{2. On a fubmiflion to arbitration re- 
fpeffing J'eventy-fwe pounds due for 
rent, an award that the party (hall pay 
ff/y pounds in full fatisfadion of the 
/evenly two pounds, is goodi Godfrey 
v.Godfr^, 303.304 

13. If two things be awarded, the one 

within and the other not within the 
fubmiffion, the latter is void, and the 
breach mull be afligned only on the 
firlt, Hdl V, Thorn, 309 

14. If there be a fubmilhon of a parti¬ 
cular difference, and there are other 
things in controverfy, an award of 
general releafes is bad, ibid. 309 

13. If thn fubmiffion be of all differ¬ 
ences till the loth day of May, and a 
releaie be awarded to be given of all 
differences till the zoih of May, if there 
are no differe nces between thofe days, 
the award is good. Hill v. Thom, 

309 


B, 

BAIL. 

7. If a (heriff refufe a bail bond with 
fiilKcicn; fureties, it is an offence 
within the 23. Hen. 6. c. 10. and, as 
it is an oppredion of the fubjefl, it is 
alfo an nffence at co.romon law» 5mith 
V, UAll^ 32 


2. The Court wiH not order fpeeial bail 
in an adion on the llatuie 2. Rich. z. 
C. 5. Marquis of Dorchejhr's Cafe, 

216 

3. The llatute 23. Hen. 6. c. to. relating 
to the form in which bail bonds (hall 
be given to a (heriff, is a public aft, 

30s 

4. A bond given to a plaintiff by a third 

perfon, conditioned, that the perfoa 
arrelied (hall give fuch fecurity as th6 
plaintiff (hall approve, or render his 
body at the return of the writ, is not 
within the 26. Hen. 6. c*. 10. Hall v. 
Carter, 305 

j. An agreement in writing to put in 
good bail for a perlon arrelied on m/ne 
proctfs at the return of the writ, or lur- 
render the body^or pay debt and coils, 
made by a third perfon with the bailiff 
of the (heriff, in cdnfidcration of dii- 
chsrging the party arrailed, is void, 
Rogers v. Reeves, 305 noth 

6. But the undertaking of an attorney 

for the appearance of a defendant, is 
not void ; becaufe it is given to the 
plaintiff in the aftion, and not to the 
(heriff, ibid 305 noth 

7, Bail are not difeharged by /iva out of 

ftx principals being taken in execution 
before the feire facias faed out; but 
if the other four furrender before the 
return of the (econd feire facias, the 
bail (hall be difeharged, jljlry v. Bal¬ 
lard, 313 

BANKRUPTS. 

The warrant of commiffioners of bank¬ 
rupts, to commit for refuting to be 
examined and fworn touching the dif. 
covery and difclofui e of the bankrupt’s 
eftate, mull aver that the party was 
fummoned and refufed to attend, Pen- 
rice and IVynns Cafe, 307 

BARGAIN AND SALE. 

A bargain and fale, though no money is 
paid or rent referved except that oL 
a pepper com to be paid at the end of 
fix months, on demand, is a good deed 
to make a tenant to the prmdpe } for 
2 2 tb« 
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refervation of a pepper-corn is a within the fix months, the obligor i* 

(ufficient confideration to raifc a ofe, difcharpcd from ihe condition of th« 

Bufitrv.KeaUt 249 hand, BrJ/it-j. Bafet, 2CO 


BARON AND FEME. 

See Husband and Wife. 

BAR. 

T. If a plaintiff bring an injinul cempu- 
tajfn, when in fadl there was no account 
Jiaudt tlie defendant cannot plead a 
recovery in this a<!lion in hat to an 
action of account for the fame caqfe, 
Be/e V. Standen, 295 

Z, If judgment be given for a defendant 
for a default of the venue, or ether de- 
fefl in the declaration, he cannot plead 
this judgment recovered’* in bar to 
another adfion for the fame caufe, 
v. Lampen, 42 

5. If a plaintiff bring trefpafs where ihc 
quefiion is only upon the narongful ta- 
and not upon the r'ght of property, 
a judgment for the detendant cannot 
be pleaded m bar to trover for the 
property. Putt >v. Royfer, 319 

4. But wherever the property it deter¬ 
mined in an adion ai irej^ajs, nn adioo 
of trover will not He lur the fame 

goods. Putt v. Royfier, 310 

BOND. 

1. To debt on bond againfi an adminif- 

traier, the defendant may plead, that 
lie gave another bond in his o-wn name 
in di(charge of the firll: bond, Pech v. 
dim, 137 

2. But one bond cannot be given by the 
fame obligor in difchar^c of another, 

*37 

3. A plea to debt on bond, that it was 

given 23 an indemnity to the plaintiff’s 
teftator againfl another bond, is bad, 
Meare v. Mcarc, 137 niarg. 

4. In debt on bond ccndiiioncd tn make 
a.i affurance of an annuity within fix 
nionths after the death of a third per- 

^ fon, and if the obligor refufe, when 
thereto requefted by the obligee, then 
to pay three hundred pounds ; if the 
i^gled to make the requeff 


A bond conditioned to pay when fucb 
a bill of colls fiiould be itated by two 
attornies, indifferently to be chofen 
between the paities, is lotfeiicd by 
one of the parties refufini: to appoint 
an arbitrator, Of-way v. Hpldips, 266 

6. If a bond be conditioned to pay 

money when a fiiip fliotiid go from A, 
to C, and from thence to Brifiol, and 
fhould arrive there, or at any other 
port of dil’charge in England; and the 
fiiip in going from A. to C. touch at 
Briftol, and take in provifions, but is 
not difeharged there, and is cad away 
as (he was proceeding in her voyage 
to Cales\ the UNderwriter is not 
liable for this lofs, Dunning v. L^f- 
(omb, 2bp 

7. A bond given for a ofurious contraff, 

or for money won at play, i; void. 
Anonymous, 279 

8. A bond conditioned, that if the obligee 
fh.ill pay twenty pounds, viz. five 
pounds on four (ever.il days therein 
mentioned, but if default fliall he made 
in any of the payir.tnts, then the faid 
oh!,;;.ition to b,’ void, or otberwife to 
Hand in full torpe, is good, If'tUs v. 
U'ri^hty 

9. A bund for payme -r of frury pound,-., 

with a conditi- n, “ that ii the oblifjce 
“ Ihoul-i vsoik out the faid forty pounds 
“ at me ufual prices of packing, when 
“ the obligor ih nld have oecafiou 
*•' either for hirniclf or Ids friends to 
“ employ him, r/r (.riicrwifc if he Ihould 
“ p.iv the lolly pounds, the bond iq 
“ be void being in the disjuntl ve, 
the oljligor may e!.it to tak.; the ftiin 
eiitici in ivori or in ti rght <v, 

BJl, 304 

10 A bond given to a phiiniiff by a third 
perf.jn, conditioned, that the piifon 
arrefted ihall ,'ive lucli lecurity as tb.e 
plaintiff fliall approve, or render his 
body at the return of the writ, is not 
within the ftatute 26. Ueii. 6. c. 10. 
Hall V, Carter^ 305 

ji. In 
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11. In debt on bond, conditioned, that 

the defendant ihouid fave A. harm- 
Jefs, and fecure the mortgaged pre- 
tnifes; a plea that A. was not damni¬ 
fied, for that the defendant had paid 
the principal and intereft, is bad ; for 
the non damnificahon goes only to the 
peifon and not to the premifes, Shax- 
ton V, Sbaxton, 305 

12. In debt on bond, conditioned, to de¬ 

liver forty pair of ftioes within a m-^nth, 
at Ilalbo^n Bridge, to H. K. a common 
carrier to G. for the ufc of the obligee; 
a plea, that in all that fpaceof a month 
H. K. did not come to London, but 
tliat fuch a day, at HoUmn Bridge, he 
dciiveied forty pair of Ihoes to A, G. 
the carrier’s fervant, is good. Staples v. 
Aldeu, 309 

BREACH. 

1. On a devife of lands to A. the heir, 
and of other lands to B. and if A. mu- 
leli B. by fuit or other^ife, B. (hall 
have the lands ; the entry of the heir 
on the lands devifed to B. is a breach. 
Anonymous, 7 

A breach cannot be afligned on a 
bond for performance of covenants, 
when there is only a cLiulc of rc entry 
or non-payment of the money, Sujfield 
V. Bajlitrvil, 36 


c. 

CARRIER. 

In an a<^ion againil a common carrier to 
recover the value of goods delivered 
to him to carry, he cannot plead that 
he was robbed of them. Barker v. 
iyarrettj *7 * 

CHANCERY, 

See Equity. 

CHURCH AND CHURCHWARDEN. 

1, If a church be out of repair, or fo 
decayed that it cannot be repaired, the 
bifhop of the diocefc cannot direfl a 


commifSon to impower commiflionert 
to tax and rate every pariihiouer, either 

' to the repairing of it in tne one caie, 
or to the re-building of it in the other. 
Rogers 'V, Dawuaat, 8 

2. Same pjint. The Ca/e of Bermondfry 

Church, 222, 223 

3. A rate made by the churchwardens^ 

by an order of veftry, for the repair¬ 
ing or rebuilding the parifh-church, 
is binding on the parilhioners, and 
payment of it may bs compelled in the 
fpiritual court, ibid. , 8 

4. Same point, Cafeof Bermond/eyChurch, 

222, 223 

5. And if the church be ruinous, the fpi¬ 
ritual court may compel the parifli, 
by ecclctiafiical cenfures, to make a 
latc for the repair of it, but canuot fix 
the quaiiiu'n of the rate, ibid. 8 

6. If the king become imitled to prefent 

to a church by reafon of a fimoniacal 
contrad, his prefentee fhall not be re¬ 
moved, though the fimony be par¬ 
doned, Rex J're vil, 52 

7. A peifon cledcd churchwarden may 

be e.vcommunicated for refufing to be 
fworn in, Wattrfield m. Bijhop of Chi- 
chejlcr, 11 g 

8. A rate made for the repair or re¬ 

building of a parifh-church is good, 
although it exceed the eltimate of the 
expence for fuch purpofe, Ca/eofBer- 
mondjey Chutch, 222, 223 

9. A rate made in general terms " for 
“ the repairs of the church,” is good, 
although both the nave and the chancel 
are included in the woid ** church,** 
Caje of Bermendfey Church, 222, 223 

10. A prohibition does not lie againfl a 
fuit in the fpiritual court to compel 
the paymert of a rate made, by a velUy 
of the parilhioners, for repairing or 
re-building the parifh-church, ibid, 

223 

11. The tithes of a reftory cannot be fe^ 
queftcred for the repairs of the chancel, 
Wefi vsya v. Anubery, 

254 


CLERK 
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CLERK or thb PAPERS. 3 

In what manner the ofHce of chrk pf the , 
papers in the coart of kiiiy’s bench 
may be granted, H'ooJ’waui v. ^Jlon% 

* a6 


COMMON. 

*. The lord of a manor may let out to 
pafture part of the common, provi4ed 
he leave fufficient for the commoners, 
Smith ‘it. Fewrell, 7 

3. And aeeneral licence peiieml. ave- 
ria fltal! be intended only of coromonr 
able cattle, and not of hoc?, drc. but 
otbcrwifc, if the licence be for a par¬ 
ticular time, tbitl. 7 

3. A commoner may juft’ fy pulling down 
hedges built upon the ccnimon, MaJ'.n 
Ccefar, 

A, But if the hedges in fech a caf.' be 

' pullid down i;ia rioiou', manner, the 
court will grant an information, I't-f 

3. freeholders having lands lying to¬ 
gether in a common field, may, by 
cujlomt inclofe them againll the com- 
nioners, l.uit. -i'- i hjrne, loj 

6. In pleading a prefeription for com¬ 
mon for a certain u. mb--r of cattle 
belonging to a yard la-ici, he need n ,t 
fay le-cant on the yard Ian.* ; je.i n! y, 
if it be common wit!;, ui r.uaibei, t-'r 
vtns V. yfi'Ji'Hf 

7. If there be a copyh'ld.^r of a mffiuage 

and two acics in fee, which the lord 
afterwards grants nnd C'.>nfirm% to htm 
in fee eum pcrtinemiis, ilti^ new gr..nt 
will extinguilh a right of coTimtm 
which the tenant before had in the 
loid’s walk, hUJja'm v. a'i. 

tiud 


pOMMON PLEAS. 

j. The tpurt of common pleas may by 
the common law, grant a hai-eas torpui 
in all cafes oi Mijdemtanor, ‘Jbne^'s 
Cefe, *98 

*. By 16, Car. I. c. 10. The court of 
common pipas may grant a habeas 
to,pus to any perfon committed by the 


By 31. Car. 2. c. 2. the courts of 
esmmou pleas and king’s bench, in 
'/ erm time, and any judge of either of 
thofe courts, or baron of the exche« 
quer, may, in the 'vacation, award 4 
taheas corpus for any prifoner what* 
foever, 199 not is 

4. The court of common picas may make 
order fur the regulation of the Fleet 
Pnfon, 221 


priv^ttOUBcil, 


199 HOttS 


pOMPURGATOR. 

Sfe Wager or Law. 

CONDITION. 

If a devife be made upon condition 
that the heir at law do not moleft the 
devifee by foit or otheivoi/e ; the entry 
of the hejr, claiming the lands on the 
death of the devifor, is :i breach of the 
condition. Anonymous, 7 

2. A clagfe in a Icafe, that the IclTee 

“ paying the rciu and perfonning the 
“ covenants on bis part to be per- 
“ fi.i nied, (hall ouiclly enjoy the pre- 
“ mifes,” is rot a conduiGu butacow- 
rei’it, Hays-V. BickerJ.!cjff, 35 

3. On a Cvindition to make an aiTuvance, 
if tlu'uMO ifouefted, withm fix raomhs 
t); to p::y ttree hundred pounds ; if the 
one jarty do net make the nqinll 
ttith’.r! toe fix north:', the other isdd- 
il' .r (d both firm the mahii'g of the 
nlluiaii.e and ilic j>ayiiitnt of the ihtcj 
huijiJittl pounds, Bafjtt 'v. B 'JJet, 203 

4 On A condition to marry jnnr by fucli 
a day, if ihe obligee inaiiy '/uue li m- 
feif, the obligor is not liable to tie 
p.;nalty, 2u i 

5. When a condiiion confids cf two parts 
in the tli'junctive, and buih ire pfjfii- 
ble t!u’ time the bond is marie, and 
afterwards one becon es iinjoflible by 
the aft oi God, or of the party, me 
obligor is not bound to perform the 
other part, Laughter's Cafe, 204 

6. On a bend, conditioned, that if A. 
ihould work out forty pounds at the 
ufual prices of packing when B. fhould 
have occafion to employ him, or other. 
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if A. fliall pay forty pounds, &c. 
B. may cither take the fum in wjork or in 
money y at his own eledion, Wright v. 
BuU^ 

f • If a condition be to deliver fo many 
flioes to a common carrier, for the 
ufe of the obligee, a delivery of them 
to the/ervant of A. is fufficicnt, Staples 

“v. Aldetty jpy 

8« In what cafe the word pro makes the 
contrafl conditional, 33 


CONSIDERATION. 

I. The refcrvation of a pepper-corn is a 
good confideration to raife a ufe to 
make a tenant to the pracipe. Barker 
V. Keate, 

p. When money is the confideration of 
making a bargain and fale, it is exe¬ 
cuted bj^the llaiute of ufes^ fbid. 251 


CONSPIRACY. 

An aflion in the nature of confpiracy 
lies, after acquittal, for caufing a per- 
fon to be falfely and malicioully in- 
difted for a common trefpafs, Norris 
V. Paimerf ^ i 

CONSTRUCTION. 

A confirudiion (hall not be made to work 
a wrong, , |5 

CONTINUANDO. 

|f a declaration for a nuifance for Hop¬ 
ping water running to a mill, lay the 
offence with a continuando after the 
time when it appears the nuifance w.is 
abated, yet the plaintiff (hall recover 
for the damages done before, Kendrkk 
•V. Bart land, 2 c * 


CONVEYANCE. 

At common law, there mud be an 
aflual entry to make a conveyance 
good ; but where a ufe is raifed, it is 
executed by the llatute without entry. 
Barker v. Keate, 2 ; t 

A fine and a deed to lead the ufes 
make but one conveyance, Addi/on v, 

Q/way, 33, 


COPYHOLD. 

1. If a copyholder in reverfion entey 

upon the tenant for life, he is « di/- 
feifor, and a furrender by him is void, 
Kren v. Kirby, j j 

2. A common recovery fuffered in the 
manor court by a copyholder is not 4 
forfeiture of the eftate; for unlefs there 
be acujlom to fuffer fuch a recovery, 
nothing will pafs, Kren w. Kirby, 33 

3- The lord of a manor only, and no 
other perfon, can take advantage of 
the forfeiture of a copyhold eftate, 33 

4. If a copyholder, to feenre a perfon 
who has become bound for him, co¬ 
venant that fuch perfon (hall hold and 
enjoy the copyhold eftate for feven 
years, and fo froiji feven years to fe¬ 
ven years for and during the term of 
ft'rty.nine years, if the-copyholder 
Ihould fo long live, it is a forfeiture of 
the eftate, although there is a claufe 
that the deed (hall be void on the bond 
being paid ; far this deed, though in¬ 
tended only as n collateral fecurity, 
amounts to a prefent leafe, Richards 

79. 80 

V If a copyholder make a leafe for a 
year, et fic de anno in annum during 
ten years, it is a good leafe for ten 
years, and a forfeiture of the copy¬ 
hold eftate, although warranted to make 
a leafe for a year by the cuftom of 
the manor, ibid. gj 

6. The ftevvard of a manor may enter 

on a copyhold forfeited for the non¬ 
payment of the fine afleffed upon ad¬ 
mittance, without making a precept 
or having a authority from the 

lord, provided he has made a perfonei 
demand on the tenant, and the tenant 
has cxprcfsly refufed to pay the fine. 
’Protter <v. Blake, 229 

7. If, on a furvey being taken of a ma¬ 
nor, the copyholders be decreed to 
pay a year's value to the lord as a fine 
on every admittance, leaving it uncer¬ 
tain whether it (hall be computed ac¬ 
cording to the improved value, or ad- 
cording to the rent at the time the 
decree was made, the lord cannot enter 
as for a forfeiture on {he non-payment 

of 
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of a fine aflefled according to the im¬ 
proved value, Trotter v. 230 

8. The queftion, whether a fine alTeffcd 

on admittance to a copyhold cildie be 
reafonablc, or the relufal to pay it a 
forfeiture, may be tried in an adlion of 
thht to recover the fine ; but an 
ment will not lie ; for ir it be doubt¬ 
ful, it ii.! proper cafe for equity^ 'Trot¬ 
ter ’V, Biiiket 2 J J 

9. If there be copyholder for life, with 

remainder for life, and the remainder 
man for lift; furrenders the copyhold 
to a loid pro tempore who is a dilleifor 
of the manor ut lude /actat •voluntatem 
Juam, this furrender does not extin- 
guilh the copyhold ; but if it had been 
made to a llrangcr, though a difleifor, 
it would, after admittance, have been 
good. Moor nj. Pit, 287 

See Devise. 

CORONERS. 

1. The fix coroners of the county pala¬ 

tine of Laucajler make but one niti- 
ccr ; and therefore if a writ be direftod 
to them all, and one of them negleftto 
execute it, and they all make a falfe 
return, an action will lie againlf them 
all, Nfiylor V. Sharplefs, 24 

2. But not if it had been a pciTonal tort, 

CORPORATION. 

j. A corporation may be confidered as 
the occupier of houfe or land, 186 

2. A corporation cannot be excommu¬ 

nicated, but the peribns nho are mem¬ 
bers of it may, 255 

3. Poffcflions in the hands of an eccle- 

fiafticai corporation may be fcquef- 
tpred, 257 

COSTS. 

I. By the llstute of Gloucefler, 6. Edw. 
I. c. X. f. 2. it is provided, that the 
demandant may recover againll the 
tenant the coifs of the writ purchafed, 
together with the damages, and that 
ihU (hall hold place in all cafes where 
at man recovers damages, Thorp -y. 

Jwowk, > rg 


2. This has been held to extend to the 

whole coifs of the demandant's fuir, 
iiidt 38 

3. And fince this flatute, it has been 
ufual to turn tre/pr/s into en/e, ibid. 58 

4. The ftatute 22. & 23. Car, 2. c. 9. 

f. 149. which gives no more rods than 
damages where the damages are under 
forty (hillings, unlefs the judge certi¬ 
fies that a title was principally in quef- 
tion, does nut extend to an adion for 
difiurbance of common, Syiemau i>. 
Patrick, 141 

5. It is faid to be the conlfant pradice 
when a bill is exhibited in equity to 
forcclofe the right of redemption, if 
the mortgager be Arreclofed, he pays 
no coifs, Howard <v, Attormy General, 

*74 

COVENANT. 

1. If A. covenant to del'ver up to B. a 

feat in the church on (ucli a day, i^. 
If the defendant can plead that itie 
feats were pulled down before the day. 
Bridges a>. BcddingJ.eU, 28 

2. Jf A, covenant with B. that C. ihall 
marry /J. on luch a day, am! JJ. mar¬ 
ries 1 ). before the day, this fiiak excufe 
A. ; for the coienantec has rendered 
the covenant impoinble to be per¬ 
formed,2S 

3. If A. covenant to aCign a leafe to B. 
anti B. covenant to pay ptoinde fuch a 
fum of money, thefc are mutual cove¬ 
nants, and therefore A. canntjt recover 
the money until he has aifigned the 
lcafe,or delivered it to the defendant’s 
uie and tendered it, Shuth v. Shelbury, 

34 

4. A claufo in a leafe, that the leiiee 
“ paying the rent and performing the 
“ covc’.iantsonhisparttobe performed, 
“ (hall quietly enjoy the premifes,*’ is 
a covenant and not a condition. Hays 
•V. Bickerjlojje, 

5. A breach cannot be afilgned on a bond 

for performance of covenants where 
there is only a claim of re-entry or 
non-payment of the money, and no 
exprefs covenant to pay it. SuJ'.eld v. 
Bafrtfield, 36 

6. If 
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6. If A. covenant with B, to pay fo much 

money for tithes, and to be accounta¬ 
ble for all arrears of rent; and B. 
covenants to allow certain diiburrements 
upon account; A. cannot plead, to an 
adtion of covenant for not accounting, 
that he was ready to account if B. 
would allow him the dilburfements; 
for the covenants being mutual, each 
of them has remedy againll the other 
lor non-performance, Dr, Samnuays v. 
EUeJley, 73 

7. The words ** it is provided and 
agreed” amount to a covenant, ibid, 

77 

jB. If covenant that he will not agree 
for the talcing the farm of exciie of 
beer and ale for a particular county 
without the confent of B. and C. each 
of the covenantees may bring cove¬ 
nant ror his p.irticular damages, l/^i/- 
kin/ott «y. Sir Richard Lloyd, 82 

Articles of agreement reciting an in¬ 
tended marriage, covenanting to fettle 
a jointure in conli Jeration of a mar¬ 
riage portion, aad concluding thus, 
** and it is hereby agreed that a fine 
(hall be levied to Iccure the payment 
“ of the faid portion,” amount to a 
couenant to levy the fine ; and the 
court of chancery may decree the 
execution of it, Hollis v, Carr, 87 

|o. Covenant lies whenever there is an 
agreement under hand and feal, 92 

11. The words “ yielding and paying” 
make a covenant, gz 

12- If three perfons, each claiming a 
foie right to an advowfon, enter into an 
agreement by indenture to prefent by 
turns, they have no remedy againil 
each other but upon the covenants in 
the indenture; but if an ad of parlia¬ 
ment be made confirming this inden¬ 
ture, and ordaining that they ftiall be 
tenants iu common^ an iniereft is osejled 
in each till ptu’tition made, CroJJman 
V. Churchill, 97 

13. If being feifed in fee, make a 
jointure on his wife for life and die 
-without ififue, and the land defeend to 
his brother and heir, and he grants a 
^ent charge to truftees for the ufe of 


the wife, in lieu of her jointure, cove¬ 
nanting thereby to pay to the truftees 
fo much per annum to the ufe of the 
widow, with a claufe of diilrcfs ; yet 
the trullees may maintain covenant for 
arrear of the annuity againft the gran¬ 
tee, notwith(landing the claufe of dif- 
trefs, and although this rent charge it 
executed by the ilatute of ufes; for the 
remedy is double, either by diftre/s or 
by atiion. Cook -v. Herle, 138 

14. On a covenant to repair, if the 

breach be affigned that 2he defendant 
did not repair, a plea that he did re¬ 
pair, is good after verdidl, Harman’s 
Cafe, 176 

15. If A. covenant to make an aflurance 

of an annuity to B. within lix months 
after the death of C. and if he refofe 
to make fuch alTurancc when thereto 
requefted by B. then to pay three 
hundred pounds, and if he fail in 
payment thereof, then to pay fuch a 
penalty ; B. mull rcqucll of A. to 
make the aflurance within the fix 
months, or he difeharges A. from the 
covenant, and of courfe he is uoc 
liable to pay the three hundred pounds, 
Bajfet n). Bajfet, 200 

16. On a covenant to hulband and wife, 

the hufband alone may bring the 
adlion, Bea-ver <0. La“ie, 217 

17. In an aflion of covenant to make 
fuch a conveyance of lands in Ja¬ 
maica as counfei fhall advife ; a ple^ 
that counlel advifed a bargain 
AND 5AL!i ivith the ufual covenants, is 
good, without felting out of the cove¬ 
nants particularly, G/fte v. Elkin, 

239 

18. If A. agree for himfelf, his execu¬ 

tors, &c. to pay B. his proportion of 
the money that lands (hall fell for lefs 
than fuch a fum, “ fo as B. give him 
“ notice in writing of the fale,” this 
amounts to a covenant, although the 
words “ covenant, grant,” &c. are 
wanting ; on which the executor of A. 
having notice of the fale, is liable to* 
an action, although no notice was 
given to bis teftator, Harwood v. 
Hilliard, 268 

19. On 
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19 * On a covenant to pay, ** fb as no- 
** lice be given in writing,*' the 
declaration muft cxprcfsiy ftate that 
notice was given in writing; for 
Bating that it was given according to 
tht form of the condition is not fuffici- 
ent, Harnuood v. Hilliard^ abp 

JO. In reciprocal covenants, one cannot 
be pleaded in bar of another. Hill v. 
Thorn, 3°9 

ji. In covenant, where the plaintiff 
declared upon an indenture in which 
the defend»it had covenanted that he 
was feifed in fee, &c. and would free 
the premifes from all incumbrances, in 
which there was alfo another covenant 
for quiet enjoyment, a breach aiCgned 
upon an entry, and eviiflion by ano¬ 
ther, concluding et fee conventionem 
fuem fradiStam fregit in the Angular 
number, is good. After Ma&een, 

pi 

COURT. 

1. The fpiritual court (hall not be pro¬ 
hibited from citing a perfon chofen 
churchwarden to take the oath of 
office; but if they require an oath 
which tends to accufe the defendant, 
a prohibition lies, Waterfieldv. Bijhop 
of Cbicbefter, 118 

j. To print and circulate the proceed¬ 
ings of a court of jultice with a de¬ 
famatory intent is a contempt of 
court, ibid, 119 

3. The general jurifdifllon of the court 
of king’s bench (hall not be rellrained 
by a ftatute, unlefs there be exprefs 
negative words tp that effefl, Rex v. 
Mcorf 129 


custom: 

I. A common recovery foifered in a 
manor court will not pafs a copyhold 
eftate unlefs there be a cuftom to fup- 
port it, Kren v. Kit by, 33 

2 A cufiom to eleft a fcavenger in the 
borough court of Soutbnvark is taken 
away by an ail of parliament ordain¬ 
ing that fcavengers (hall be chofen in 
London and Wtftminfter, and the liber- 
lies thcr^f, according to the ancient 


ufages thereof, and appointing a new 
form of eieflion in all other places ; for 
the (latute, being affirmative, deilroy^ 
a local cuiiom inccnfillent with it. 
Mayor of London v. Oat ford, 

3- A cudom to chufc fupervifors of vic¬ 
tuals at a court leet is good, Vaugban 
•V. Wood, jg 

4. A cuftom for freeholders to rnclofe 
lands lying together in a common field, 
againd thofe who have a right of com¬ 
mon, is good; and in juilifying art 
inclofure under fuch a cuftom, it is not 
necelTary to aver thai,the land did lie 
together j for that (hall be intended, 
as they could not be inclofed againft the 
commoners if they did not lie together, 
Hickman nt. Thorne, joe 


5. Acullom in Lincolujhire, that the lords 
of manors in that county (hall have 
derelicl lands, is faid to be reafpnable 
and good. The Attorney General *v. 
Turner, 10, 


D. 

damages, 

1. In trefpafs and falfe imprifonment 
for three days, if the defendant, as to 
the falfe imprifonment, plead net guilty, 
and juftilies as to the trefpafs under'a 
latitat, and the verdidl find the de¬ 
fendant guilty on the fecond iflue, and 
give entire damages, without ^kipg 
any notice of the firft iffue, If 

goad. Smith v. Hale, 

a. Continuando laid after a nuifance abated, 
yet damages thall be recovered for 
what was done before, Kendrick -y, 
Bartlaud, 2 c a 


DAY. 

1. In an aftion of account, if the plain¬ 
tiff charge the defendant as his bailiff 
upmt the I ft March, and the defender.: 
plead that (he was not his bailiff from 
the I ft of March, he thereby excludes 
the day, Bronun m, JohnJlon, 146 



A TABLE OF PRINCIPAL MAtTfeRB. 


2. By a releafe of all demands until 
the 36th Jp*ilt a bond dated on that 
day is not releafed^ Nichols v. Ratn/elf 

280 

DEBT. 

.1. The plea of folvit ad diem, to debt 
on bond to pay fo much money upon 
making fuch alTurances, mail itate 
when the alTurances were made, in 
order that the Court may judge whe¬ 
ther the money was immediately paid 
purfuant to the condition. Duck v. 
Vincent, 33 

а. Debt on bond by the chief bailiff of 

a liberty is good, on dtmurrcr, al¬ 
though he do not declare as chief 
bailiff'for the defendant might have 
craved oyer, and fhewn it contrary to 
the itatute, 23. Hen. 6. c. 10. Simp- 
/on V, Ellis, 36 

3. Debt on the flatutes of i. EII2. c. 2. 
and 23. £liz. c. i. for not coming to 
church, concluding per quod aflio ac- 
erevit eidem domino rege et qua ad 
txigend. et habcnd. for himfelf and the 
plaintiff, is good. Anonymous, lOO 

4. Debt for efcape lies againff the war¬ 

den of the Fleet as (uperior t the 
grantee for life being infuliicient, 
Plummer v. Whit cot, 119 

5. In debt on a judgment recovered in 
an inferior court the defendant can¬ 
not wage his law, BeaumonPs Cafe, 

I40 

б. Debt for rent will not lie againff the 

executor of an original leffor by his 
leffee after a redemife to him of the 
whole term, although in the redemife 
there is a rent referved; for it ope¬ 
rates as a furrender of the original 
leafe, Lhyd v. Langford, 174 

y. But debt will lie for the rent referved 
when a leffee for years affigns his 
whole term ; for then the original 
contrad ftill exilts, ibid» I’jb 

8. To debt brought by an executor 
againff a iheriff to recover money 
~ levied on a fieri facias under an exe¬ 
cution fued out by the teftator, the 
defendant cannot plead the fiatute of 
limitationSf Ceckramv. Witily, tit 


9. To an adion of debt on a judgm€hC 
the defendant cannot plead that hH 
was committed in execution of this 
judgment at the foit of the plaintiff to 
the marfkal of the king's bench, and 
that, not being able to find the 
plaintiff, h: had paid the money to 
the marflsal in latisfadion of the 
judgment, Taylor v. Baker, 214 

10. Debt will lie for a fine affeffed on 

admittance to a copyhold effate, 
Trollin ni, Blake, 231 

11. Debt on the flatute 5, Eliz, c. 4. 

for exercifing the trade of a filk- 
weaver not having been an apprentice 
for feven years, lies in any of the 
courts at Wefitainjier, Forefi qui tarn 
•u. Wire, 246 

12. In debt for rent upon a leafe for 
years, in which it is provided, ** that 

if the rent be behind and unpaid by 
the fpace of a month next after aoy 
«* or either of the days of payment, 
then the leafe to be void,” it muff 
appear that a demand was made of 
the rent, in order to avoid the leafe, 
Steviard v. Allen, 264 

DEED. 

When a deed is loff, the party muff 
make oath of it, to entitle himlelf to a 
bill in equity to have it performed tn 
fpetit, 173 

See Conveyance—Feoffment. 
DEMAND. 

A demand muff be made where an 
intereft is to be determined. Steward 
V, Allen, 264 

DEPARTURE. 

I. In debt on bond to pay fuch fums as 
the defendant ffiould receive at a cer¬ 
tain place, if the defendant plead 
** payment,” and the plaintiff reply 
** non-payment of fuch a fum re- 
** ceived at the place appointed,” % 
rejoinder that the plaintiff ** appointed 
** no place” is a departure from the 
plea, Sami v. Dangerjidd, 31 

2. In 
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t. In fuarr impedit, if the incumbenc 
plead in baft that at the time of fue- 
irg out the writ, the church was full 
by collation on a lapfe, and the plain¬ 
tiff reply, that on fuch a day and year 
the patron prefented him as clerk, 
with a traverfe that the church was 
full by ; a rejoinoer that 

the church ivas full by collation, with 
a traverlc that the patron fuch a day 
and year prefented the plaintiff, is bad ; 
tor it is a departure iroin the plea in 
bar, Stroud v. Horner, 184 

3. In an ajnmpjit for money had and 
received, a quantum meruit for goods 
fold, and an infimul computa£et, if 
the defendant reply the llatute of 
limitations, a replication that this 
ai^ion was an atflion of account is no 
depat ture from the declaration, Far¬ 
rington aj, Lee, 312 

DETINUE. 

If a perfon intending a marriage prefents 
the lady with a jewel, and the mar¬ 
riage do not take efr’eft, he may re¬ 
cover it back in an adion of detinue ; 
for the prefent being made to a /pedal 
intent, it is not fuch a g/l as changes 
the property, Beaumont’s Cafe, 141 

DEVISE. 

1. If lands be devifed tothe heir at 
law of the teftatoi, and other lands be 
devifed to B. and that “ if jd. moleft 
" B. by fuit or otherwife, B. fliall 

have ihe lands,” tiiis is a; 
and if A. on the death of his ancedor 
enier, and claim the lands devif.-d to 
B. it will intitle B. to the lands de- 
vifed to A. Anonymous, 7 

2. If A. devlfes land to B. and his 
heirs, it is in the devifee immediately 
on the death of the tellator; but he 
cannot bring a promiffory adlion in 
this title until entry made, Anonymout, 

8 

3. A. being feifed in fee makes a leafe 
lor ninety-nine years to B to the 
utes of hit will, and devifes his eftate 

to the heirs o: his body of his wife 
begotten, and for wars of Inch 
** ifliie to the faid £. in feej” a 


ptsjlhumous child of the teftator’s, of 
whom his wife was en/ent at the time 
of his death, is entitled to an adign- 
ment of the trufi term, notwithdanding 
it united, in B. with the remainder in 
fee, Nur/e <0. Yearwortb, g 

4* A devife to an infant en mentrt fa mere 
is good by the common law, ibid. 9 

5. Same point, per North, Chief Juf 

tice, Taylor v. Biddal, zgz 

6 . A devife of houfes ** to my fon 
** Robert, upon condition that he pay 
“ unto his two fitters five pounds 
** a-year,” gives him an ettaic in fee j 
for as a devife is always intended to 
be for the benefit of the devifee, 
fuch a conftrudion mutt be made on 
the words of the will as will prevent 
the poflibility of lofs, Reed v. Hatton, 

7. If a devife be made to A. upon con¬ 
dition that he pay a fum of money to 
B, and in cafe of failure that B. may 
enter, this is an executory devife, 26 

8. An alien who had enjoyed a penfion in 
Holland voluntarily fought refuge in 
England, where a devife was made 
to him “ during his exile from his 
“ native country,” with a limitation 
over, “ in cafe he is reflored to his 
“ country, or diesthe devife is 
good during his refidencein this coun^ 
try, and until he has fuch provifion 
as may be confidered a reftoration to 
his own country, Paget v. f'ojius, 

224 

9. On a devife to an eldeji fon and his 

heirs within four years after the death 
of tlje teftator, provided the fon pay 
tw cniy pounds to the executrix towards 
the payment of the teftator’s debts? 
THE SON takes the ettate by purebaje, 
and not by defeent, although the tef- 
tator devifed other lands to be fold 
for the payment of debts, Erittam v, 
Charmck, 2 86 

10. If a devife be made to A. the tef- 
taior's fifler and heir “ lor fo long 
** and until her fon B. attain tha->^- 
** of twenty-one years ; and after he 
** fhall have attained the faid age 
“ then to B. in fee, and if he die 

•* before 
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•* before the age of twenty-one years, 
•* then to the heirs of the body of C. 
*• the father of B. and to their heirs 
** for ever ji. takes an eftate for 
years, and the remainder in fee is 
immediately vefted in B. ; and if he 
die befoie he attains twenty-oi^e 
years, and in the life-time of C. an 
only filler lhall take the eftate, either 
as heir to her brother, or as heir of 
the body of her father, Tajlor v. Bid- 
datt, 289 

11. A man having ifluc two fons, Thomas 

his eldeft fon, and^rV^'^r^' his youngcft 
fon, Thomas having ifltie Richard 

having ifluc Mary, deviled his eftate 
to his fon Thomas for life, and after¬ 
wards to his granJfon "John and tlie 
heirs male of his body, and if he die 
without ifl'ue male, then to his grand¬ 
daughter Mary in tail, and charged it 
witli fome payments; and then “ pro- 
“ vided, that if his fon Richard 

have a fon by Margaret his tlien 

wife, all his eftate fljould be to fuch 
'• firft foil and his heirs, lie paying as 
“ Mary ftiould have done the birth 
of a fon under this provifo will not 
defeat the eftate limited to Thomas', 
for it only extends to the eftate limited 
.to Mary, Evered v. Hart, 293 

12. A. having a fon and a grandfon both 
of the name of Robert, devifes land to 
his SON Robert and his heirs, and gives 
a legacy to his grandson Robert. 
The fon dies in the life-time of the 
teftator: the teftator afterwards an¬ 
nexes a codicil to his will, and pub- 
lifties his will de novo, declaring that 
his grandfon lhall have the land as his 

fon would have enjoyed it if he had 
lived. The grandson cannot take 
the lands thus devifed ; for by the 
death of th E son the devife was void, 
and therefore could not be revived to 
the grandfon by the parol declaration. 
Strode v. Ferryers^ 313, 314 

DISABILITY. 

,T3>e difability of receiving the facra- 
ment created by fentcncc of excom¬ 
munication, is no excufe for not ac- 
Opting the office of IheriiF; fot it is 


incumbent on perfona chofen to re¬ 
move the difability, str John Read’s 
Cafe, jpg 

DISCHARGE. 

A promife may be difeharged by parol 
before a breach, but not afterwards, 

259 

D I S S E I S O R. 

If a copyholder in reverfioa enter upon 
the tenant for life, he is a diffeifor, and 
a furrender by him is void, Kren c- 

i^rhy, . 3 /^ 

discontinuance. 

1. If 3 writ of error be brought upon 
a judgment in debt by nil duit in an 
inferior court, and error be affigned, 
that after imparlance a day was «iv-en 
to the parties till the next'eourt ; this 
is a dfcontinuance, not being a day 
certain, Crowaer as. Gooduoin, 

2. If 3 plaintiff declare for thetaicing 
of feveral forts of grain, and the de¬ 
fendant juftify the taking of one fort, 
but fay nothing as to the others, it is 
a difcontinuance, Walv^u v. Awlury, 

259 

3. Giving a day more than is necellary 

is no difcontinuance, bat where a day 
is wanting it is ocherwife, Buch v. 
Ltngen, 315 

4. S!tt. If a Hank left in the place of on* 

of the continuances of a judgment from 
one time to another be -a difeonti- 
nuaneef ^,5 

distress. 

1. A diftrefs for rent could not be made 
at common law of corn in Iheavcs, 
for by the common law nothing is to 
be dillrained but what may be known 
and returned in the fame condition as 
when taken, and corn in Ihesvves can¬ 
not be returned in the fame condition, 
becaafe a great deal may be loft in the 
carrying of it home, hVilftm v. Duchil, 

6 * 

2. But now by 2. Will. 8 c Mary, c. 5. 
f. 3. ftieaves, or cocks of com, or corn 
loofe or in the ftraw or hay, lying or 

being 
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teing updn any part of the premifes 
denuiedy may be diflraincd for rent 
arrcar, and impounded on the pre- 
mifes, or removed on notice to the 
owner, &c. 6** 

3. If A. being fcifed of lands in fee, 

make a jointure of fo much ptr annum 
on his wife, and die without ilTue, 
and the lands defcend to his brother 
and heir, who grants a rent-charge to 
truftets, to the ufe of the widow in 
lieu of her jointure, with a claufe of 
dijirej's and a cownaut to pay the an¬ 
nuity to the tfufteet to the ulc of the 
widow, the truftees have a doable re¬ 
medy for the arrears, wc. cither by 
diflrtfs or aftion of covenant. Cook ‘v. 
Htrk» 138 

DISTRIBUTION. 

1. By the 29. Car. 2. c. 3. f. 25. it is 
declared, that the ftatuie of diftrlbu- 
tions lhall not extend to the ellatcs of 
Jrmes ctn/srt that lhall die iutellate, but 
that their hulbands lhall have admini- 
ftration of their pcifonal eftate, and 
enjoy the litme, as they might have 
done before the afl, ff'il/m nj. Druke, 

20. noiis 

2 . If a than make a will and appoint his 

wife his executrix, and devlfc a ihil- 
ling to liis daughter and dies, and the 
executrix, before probate of the wil , 
alfo dif-s inteftate, the ilatute 22. iSc 
23. Car. 2, c. 10. extends to tnis 
cafe, and, if there is a dillributlon, 
adminilhation thall be committed to 
the next of kin of the hulband; but 
if there ihould be no dlllribution, it 
mull then be according to the will of 
the teilator, Harris's Cafe, loi 

Brothers and lifters of the half blood 

^ arc intitled to equ,-!! dlilribution with 
brothers and fillers of the whole bl. oJ, 
Smi/kf V. Tracy, 2C5 

4. By 22. & 23. Car. 2. c. 10. f. 3. 
'• the ordinary in.ay call cciminillrators 
“ to account for the goods of the in- 

teftate, and order a jull and tnu il 
•' dlilribution of wii.it remains clear, 
“ after dedutling debts, tunerals, and 
“ juft expcnces, a-nongft the wife and 

/ 


children, or children’s children if 
any fuch be, or otherwife to the 
next of kindred to the dead perfoti 
in equal degree^ dr legally repre- 
fenting their fbeks pro /no cstiqtie 
"juroi according to the following 
rules: one third to the wife, and 
*' the refidue by equal portions among 
** the children, or, if any of the chil- 
dreh be dead, the legal reprefenta* 

” tives of fuch children, except chil- 
*• dren who have been advanced by 
** their father equal to the lliares of 
the other children ; or if advance.!, 

" but not equal to the other children, 

“ the refidue lhall be diilributed fo as 
“ to make them all equal as nearly as 
can be ellimatcd. If no children, 

'* nor any legal reprefentatives, then 
“ one moiety to the wife, aii,d the re- 
fidue to the next of kin. If no wife, 

“ tlirn all among the children; and 
*' if no child, then to the next of kin ; 

“ but no reprefentatives lhall be ad- 
“ ir.itted among collaterals after bro- 
“ thtrs’ and fillers’ children,” 206 

DISTURBANCE. 

1. A fuit in equity is not a legal dillur- 
bance, 55 

3. In an atElion on a condition to pay, 

“ if a perfon lhall be legally charged 
“ bydillrefsjorwithany rentdue,&c.” 
coa£lus fust to pay is not a fufficient de- 
feription of a dilturbance, Caltharp v. 
Hey loss, 55 

3. If, while a recorder, llierilF, or other 
officer, be taking the poll at an elec¬ 
tion, any perlou take away the poll- 
books or papers, and thereby prevent 
further proceedings in the poll, this 
is a dillurbance of oriice, Shaxu v. 
a Burgejs of Cokbejler, 228 

DOWER. 

In dower the tenant may plead an exill- 
ii!g jeafe made by the hulband of the 
de::i.;ndarit before any title to dower 
a creed, and that he conveyed the 
rev'erfj.jn; but if it appear to-kr atT 
chi mortgag'; long fincc fatisfied, it 
fiiall not liar the right of the de¬ 
mandant, AnenyrMs, 18 

ECCLE- 
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E. 

ECCLESIASTICAL LEASES. 

i. A Leafeof the next avoidance made 
by a chapter that has no dean is void 
ab initio, Southi»eU -v, Lincoln, $6 

. A leafe made by a bilhop wherein 
more than the accuftomej rent is re- 
ferved, is good* ’ThreudneedU v, Ly- 
nam, 57 

EJECTMENT. 

Eje^lment will not lie to recover a copy- 
hold eftate on an entry by the lord as 
for a forfeiture on the non-payment 
of a fine alTeiTed according to the im¬ 
proved value, if it be uncertain whe¬ 
ther the fine ihould be according to the 
value or according to the rent, Trotter 
n.'. Blake, 231 

ELECTION. 

1. If a (heriff fuffer a voluntary efcape, 
the creditor may have, at liis eleftion, 
a new adlion againft the flierifT, or a 
feire facias againft the debtor, BaJJkt 
•V. Salter, 

2 . In disjundlive conditions, it is in the 

eleftion of the obligor to call on the 
obligee for the perfornance of either 
of them, Bajket ‘v.BtiJL't, aoi 

Therefore in debt on bond for the 
payment of forty pounds, where the 
condition was, that “ if ilie defendant 
(hall work out the faid forty 
“ pounds at the ufual prices in pack- 
“ ing when the plaintiff fhould liave 
occafion to employ him, or othcr- 
** wife fltall pay the fortv' pounds, 
“ then the bond to be void the de¬ 
fendant cannot plead that he was al~ 
rivays ready to have worked out the 
forty pounds, but that the plaintiff 
did never employ him j for it was at 
the eleSio.i of the plaintiff, and he has 
determined his eledlion by bringing an 
a^ion for the money, Wright v. Bull, 

> 304* 


E N tV¥n 

1. If an heir enter upon the eftate on 

the death of his anceftor, and claim 
generally, it fhall be intended that he 
entered and claimed as heir. Anony¬ 
mous, j 

2. There is no need of an entry to avoid 

an eftate in the cafe of « limitation ; 
becaufe thereby the eftate is deter¬ 
mined without entry or claim, and the 
law carts it upon the party to whom 
it is limited, and in whom it vefts till 
he dlfagrees to it, ibid. ^ 8 

3. In what cafe an entry ’was by the 
common law, and is now, neceffary 
to convey an eftate. Barker v. Keatti 

251 

E Q,U I T y. 

1. If in a marriage fettlement it is co¬ 

venanted to levy a fine in order to fe- 
cure the maniage portion, E(1 _uity 
will decree the execution of the fine i* 
Jpecie, Hollis v. Carr, 87 

2. A court of equity may decree the 
fpecific performance of a covenant, 
although the bill do not pray relief 
on that particular ground, Hollis v. 
Carr, 

3. In all bills in equity, when the lofs 

of a d^ed is fuggefteJ in order to give 
jurifdicficn to the Court, the muft 
be verided by affidavit, Howard •a. 
Attorney General, Ijrj 

4. If a leffce for years re-demlfe his 

wltole term 10 the lefior with a refer- 
vation of rent, it operates as a fur- 
render of the original Icafe; and 
therefore he cannot maintain debt for 
rent againft tiie executor of the original 
lefior, but muft feck relief in equity, 
Lloyd v. Langford, 174 

5. The court of chancery may oblige 
a guardian in foccage to give fecuritjT 
where there is proof of bifufficiency, 

sdring ’u. Downs, 1 77 

6. If It be doubtful whether the fine on.^ 
a copyhold ftiould be according to the 
rent or the improved vnlue, it is a pro¬ 
per cafe for equity, Totter v. Blake, 

23 ‘ 

7. If 


Voi. II. 


Aa 
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7. Tf a dece»e*7»^uity appo'nt a com- 
miffion to take a furvcy of a manor, 
and the commilBcn never iffucs, the 
decree is a nullity, /W. 332 

ERROR. 

I. A faS which mip^ht have been 
pleaded, or is admitted by the plead¬ 
ings, cannot be affigned for error, 
ifjley ‘V Turkt l *)-\- 

a. Upon a writ of error in parllamcrt, 
it cr.naot be aliipned for error, that 
the cliff jufticc of the king’s beocii 
had not taken his oath of oHice, 194 

3. Blit on a jinlpment in an inf rior 
court, where a is m oa i'., by virtue 
of his oJfice, jita^e of the court, it 
may be alfipiieJ for error, that he 
was not judg , if JiC has nor taken 
the facrament as requited by thk 

CORPORATION ACT, I94 

4. A writ of error W'll not lie upon an 
order made at the Ola Xir-iky for pav- 
mejlt of a fine, Hunnnond aj. //ere?//, 

259 

5. judgment mav be avoided without a 

writ of error by a plea, where the 
party is a flraiiger to it, jLandal's 
Ccijc, 308 

ESCAPE. 

I. An adlion will not lie for an cfcape 
from execution on a judgment in an 
inferior court, if it appear that the 
caufe of afticn did not arife aK-iilhi 
the jurifditiion, although the declara¬ 
tion on which fuch judgment was ob¬ 
tained nlledgc that the cnnfe of aflion 
did arife within the jurifdiition of the 
inferior court, Squih -v. lioU^ 29 

. If a pkaintifr obrain judgr.cnt and 
execution againd two j I'r.t cii.bfoi-s, 
ai'd one cf tli -in efcape, and the pu'im- 
tiiT rt’ccvcr latisFatilicn for l.is debt in 
an adlion on lurh ifcapc, tlu ctlicr 
debtor may be difeliarged by audita 
querela^ Jljurd i'. , 49, 50 

|< If the grantee for life t'f the cuilody 
of a pnlon be infuilicient, the grantor 
feiftd in fee fliall be liabic to an adiion 
of debt on. an cicape; for he who i» 


in the office as fuperior is in fuch caft 
anfwerable, Plummer JP'hitcbet, 119 

4. If a flieriff fuffer a voluntary cfcape* 

the creditor at whofe fuit he was in 
cudody may have an afllon againll 
the fheriff, or a Jidre fad as againll the 
debtor, Bajit v. Salter, 13(1 

5. By 8. & 9. Will. 3. c. 27. if any 

prilbner in execution fliall efcape, 

“ by any ways or means howfoever, 

“ the creditor at whofe fuit fuch pri* 

“ lo-’cr was charged in execution at 
“ the time of his efcape, may retake 
“ fuch prifoner by any new capiat^ 

“ Ciipias adfaiisfadendum, or fue forth 
*• any other kind of execution on the 
“ judgment, as if the body of the 
“ prifoner had never been taken in 
execution,” 136, not'u 

ESTATE. 

1. A. being tenant for life, with remain¬ 

der in tail to his Ton B. remainder to 
the riiiht heirs of A .; the tenant for 
life levies a fine, with warranty to the 
ule of O. in fee, who conveys th* 
elbite by bargain and fale to B .; this 
collateral warranty is annexed to and 
runs witli the land; and therefore if 
B. attain the age of twcuty-one year* 
in the life-time of his father, and be¬ 
fore the warranty attaches, the fins 
will bar his entry after the death of A. 
J’i'ill'iar.'joti ‘o. Hanc'ck, I4, 

2. A. having two Tons B. and C. and 

being felled of lands in lee, covt- 
NAMTs, in conlideration of marriage, 
to flandJeifed to the ule of A. and the 
heirs male cf his body, and for want 
of luch iflbc to hie own heiis male, 
with remauider to his own light heir* 
in tec ; B. has iflue one fen D. and 
fi\e daughior-.. and dies in the life¬ 
time of his father: the estate In 
tail cn the death of A. veils in his 
grandfon D. by pr.rchafe, and, on ths 
death of D. without iffue, gpiy by 
defLCut to bis uncle C. ptrformam don}, 
as the heir male of A, Seutbeot v. 
Stiwll, 207 
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Oa g deviA; to in eldeft fon and his 
heirs wiihin four years after the death 
of the teftator, provided he pay twen¬ 
ty pounds to the executrix towards 
the payment of the tettator’s debts, 
the fon takes the eftate by /surcha/e, 
and not by drfunt, although the tef- 
tator devife'-i other lands to be fold fur 
the payment of debts, Brittam vt 
Cbarnock, 286 

j|. If a devife be made to A. the teflator’s 
filler and heir, “ for fo long lime and 
“ until her fon B. attain tlie age of 
“ twenty one years ; and after he fliall 
have attained the faiu age, then to 
B. in fee j and if he die before the 
age of twenty-one years, then to 
the heir of the body of C. the father 
*' of B. and to their heirs far ever 
A. takes an eftate for years, and the 
remainder in fee is immediately vefted 
in B .; and if he die before he attains 
twenty-one years, and in the life-time 
of C. an only filler (hall take the 
eftate, either as heir to her brother, or 
as heir to the body of her father, 
Baylor v. Biddall^ 289 

ESTOPPEL. 

If A. recover in trejpafs againft B. and 
fue out an elegit againft his lands; 
and then a ftatute pardon the a£l in 
which the trefpafs was committed, 
and all judgments and executions 
thereon, the recovery cannot be pleaded 
by way of ejloppel to an audita qutnla 
brought on the ftatute to be relieved 
from the judgment, Bcnfon<v, Idle, 38 

ESTREPEMENT. 

The writ of efirepment is not a return¬ 
able writ, 218 

EVIDENCE. 

t. A peer, in giving his evidence in 
caufes between party and party, mull 
ht.f'worn ; and give his evidence not 
only upon his honour but upoo his 
oa»h, Tht Earl of ^baffbury v. Lord 
Digby^ 99i 100 


2. A decree of the ciwrsof chancerff 

may be read in evidence from an 
txemplifcation under the feal of the 
court, Trotter v, Blake, 231 

3. A duplicate of a commiffion in chan¬ 
cery cannot be read, though theorigi- 
nai is dellroyed, unlcfs there is proof 
ot us being a true copy, ibid. 231 

4. In an adlion in an inferior court, if U 

appear upon the evidence that the 
cauf.* of adtion arofe ectra ju'ii'diAi- 
orem, the plaint'ft' mull be n niuited, 
Mendyke v. Stint, , 274 

5. A declaration in an aO'umpJit for 

money laid out and expended, is not 
fupporced by evidence of a promife to' 
pay it out of the firft profits, Itjffard 
v. Warcup, 280 

EXCOMMUNICATION, 

A corporation cannot be excommuni¬ 
cated, 255 

EXCUSE. 

1. Where covenants are mutual, non¬ 
performance on the one fide is nd 
excufe for a breach of covenant on 
the other fide, Samways v. Blderjly, 

74 

2. If a perfon covenant to defiver feats 

in a church on fuch a day, it is no 
excufe for non-performance of the 
covenant that the fears were polled 
down before the day. Bridges v. Bed» 
dingfield, 37rZ8 

EXECUTOR, 

X. To debt on bond againft an executor; 
if he plead two judgments, and tbag 
he has but fuch a fum towards fatis- 
fadlion, the plaintiff may reply that he 
paid but fo much on the firft judgment; 
and fo much on the fecond, and kept 
them both on foot by fraud and covin, 
Majon m. Stratton, j5 

2. An executor de fon tort Cannot retain, 
for his own debt. Prince v. Ro^t/Jen, 

3. A releafe of ** all right arid title’* 
made by an executor hefere probate. 

A22 ^ j. 
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’ ts void, frfTltiffl probate he has only 
an inceptive, and not a veiled right 
and title to the teftator’s lands; but a 
releafe of “ aM adlions,” though be¬ 
fore probate, is good, for he has the 
right of action, Morris ‘v. Philpot, 

jo 3 

4. If an adminillrator fell a term, and 

afterwards an executor appear, the 
fale is void, although the executor re¬ 
nounces theexecutotHiip, Abraham ‘v, 
Cunningham^ 147 

5. An executor of an executor has all 

the interelt that the firit executor had, 
Abraham v. Cunningham^ 14O 

6. In affumpjit againft the defendant as 

executor, a plea that the teftatcr 
made one /. S. executor, who proved 
the will, and took upon him the exe¬ 
cution thereof, and adminiftered the 
goods and chattels of the tefiator, and 
fo concluding in abatement with an 
averment that /. S. is lh!l living, is 
bad; becaufe it docs not travcife 
that he was executor ; and for anything 
that appears to the contrary on the 
pleading, both I. S. and the defen¬ 
dant may be the executor, Smgkicn 
V. Bawtict, 168 

7. If a leflee for years redemife his 

whole term to the le/Tor, with a re- 
fervation of rent, it operates a-, a fur- 
render of the original leafe, and there¬ 
fore he cannot maintain debt for rent 
againii the exeentor of the original 
le/Tor, Lloyd V. Langfordt 174 

S. To an aflion of debt brought by an 
executor againil a fheridf to iccovcr 
money levied on a feri facial under an 
execution fued out by the teliator, the 
defendant cannot plead the ftatute of 
Limitations, Cockramv. Welly, 212 

p. The executor or adminillrator of an 
EXECUToa deJon ton is liable in the 
fame manner as tlic teliator or intef- 
tate would have been, Amnyvtov:, 

294 

lo. By ^O. Car. 2. c. 7. “ the executors 
anS adminiilrators of executors in 
** their onvnnvrong, or of adm niitra^ors 
who Dial! wafte the goods Of the de- 
, (hall be liable in the fame 


«* manner as their teftator or inteftattf 
** would have been if they had been 
living,” 294, noils 

II. By 4. & 5. Will. & Mary, c. 24. 
f. 12. “ the executor and admini^ 

“ trator of any executor or adminif- 
trator of right, who (hall wafte the 
“ goods of the dcceafcd, (hall be 
liable, &c.” 294, notis 

EXECUTION. 

If a defendant in execution pay the debt 
and cods 10 the Marnial, and is there¬ 
upon difeharged, he may be taken 
again by the plaintiff, 21a 

EXECUTORY DECREE. 

An executory decree is of no force In 
equity, Trotter v. Blake, 232 

EXEMPLIFICATION. 

A decree may be read in evidence from 
an exemplification under the feal of the 
Court, Trotter v. Jilake, 231 

E X I S T E N S. 

In an information on the ftatute 4. & 5. 
Phil. & Mary, c. K. which infli£ls two 
years imprifonment on any perfon 
above the age of fourteen who (hall 
take away an heirefs, a charge that 
the defendant being above the age of 
fourteen, &c. is a fulHcient averment 
that he was above that age, Rex no, 
Mof,r, 12 © 

EXPLAIN. 

If a man grant tencmenta pradilia, et 
“ totum et quicqutd habet If 

thefe fubfequent words (hall explain or 
enlarge the grant ? 112 

F. 

FACTOR. 

, A Factor cannot fell the goods of bis 
principal upon credit, unlcfs he has a 
fpecial authority for that purpofc, even 
although they be pcrifliablc goods, and 
were in danger oi fpoiling by remain¬ 
ing 
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ing longer in his hands for want of 
buyers; for by his general authority 
be can only fell for rei/iJy mmsy, jIho- 
nymouSf loo 

Z* A faflor in ivhofe hands the goods of 
the principal are burned, or from whole 
cullody they are llolcn without any 
default on his part, is not liable for 
fttCh lofSf ihid. lOO 

FEOFFMENT. 

By a feoffment to u/es,H\e eftate is executed 
prefently j and therefore if there be a 
feoffment to J. for life, remainder to 
£. in fee, and A, refufe, B. lhall enier 

• immediately, becHufe the feoffor parted 
with his whole eltute, Southcot -x/. Stovj- 
ellf 209 

FINE. 

I. A. being tenant for life with remain¬ 
der in tail to his fon B. remainder to 
the right heirs of A. the tenant for 
life levies a fine with ’warranty to 
the ufe of C. in fee, who conveys the 
eftate by bargain and fale to D.; this 
collateral nvarranty is annexed to, and 
runs with the land ; and therefore if 
B. attain the age of twenty-one years 
in the life-time of his father, and be¬ 
fore the warranty attaches, the fine 
will bar his entry after the death of A. 
Williamfou ‘v. Haucock, 14 

A line de icnementis in GcldenAane is 
good, though neither vill, parilh, or 
hamlet is mentioned, Leaver >v. lifier, 

48 

3. If by a marriage fetticment it is co¬ 
venanted to make a jointure, and the 
covenanter a^r^etolevy a fine in order 
to fccure the portion, in conlidcration 
pf which the jointure is made, the 
court of chancery will decree the exe¬ 
cution of the fine, Hollis v. Carr, hy 

4. A wife, being tenant for Ufe with re¬ 
mainder in tail to A. remainder to her 
hufband for life, and other remainders 
oyer, joins with her hufband in a fine 
fur concefjeruntt by which they grant 
the eftate to themfelves for life with 
warranty, and the warranty defeends 
to the reipainder man in tail; Slneertt 


If the eftate which 'tfie''^huiband and 
wife had in pojjejion only paffed ? or 
whether not only the eftate they had in 
poffeffon, but the eftate for life which 
the hufband had in remainder after the 
eftate tail, alfo paffed? Piggottv,tke 
Earl of Salijhury, 1IO9 

5. If there be a par ip and a vill within 

the parilh of the fame name, and a fine 
is levied of lands in the vill and in the 
deed to lead the ufes, the parilh is not 
named, yet as they make but one con¬ 
veyance, the lands in the parilh do 
pafs, Addijon v. Otauay, 233 

6. An indenture by an infant to declare 
the ufes ef a fine or recovery, make 
but one conveyance, 239. mtis 

FLEET-PRISON. 

1. The houfes within the rules of the 

Fleet are no part of the prifon ; and if 
the warden fuller prifoners to be with¬ 
out the walls in the taverns and other 
houfes adjoining to the prifon, to the 
annoyance of the neighbourhood, or 
the obftru^lion of proceis of juftice, 
the court of common pleas may remedy 
the evil in a fummary <way, 22x 

2. But by 8. & 9. Will. 3. c. 27. the 

1 tiles are confidcred as a part of the 
prifon, 222. notit 

FLOTSAM. 

T. Fletfam need not be condemned, to 
afeertain the property, as in the cafe 
of prizes. Lady IVyndbam's Cafe, 294 

2. Trover lies for Flotfam wrongfully ta¬ 
ken after it comes to land, ibid. 294 

forbearance. 

On a premium to pay in confideration of 
forbearance, an averment that he did 
extunc totalittr ahjlinere. See. without 
faying hucufque, is good after verdiA, 
Edwards v. Roberts, *4 

FORFEITURE. • 

1. None can take advantage of the for¬ 
feiture of a copyhold eftate but the 
lord of the manor, Krtn v. AirV^y* 33 

A a 5 a, if 
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t. If a ftatpwthat "all manors, 
** meflTuages, lands, tenements, poffef- 
fions, rcvcrfions, rcroaini'ers, rights, 
•* interefts, &c, and ether things ot 
f* w/jot nature foe-very* lhall be for* 
felted on an attainder of high treafon, 
landi in tailzte forfeited on an attain¬ 
der of high treafon ; for they fliall be 
included under the general words, 
“ other things of what nature foever,” 
Srow» Waite, I31 

j. By 32. Men. 8. c. 36. all ufes, rights, 
entries, conditions, as well as polTef- 
iioos, rcverfions, remainders, and all 
other things of a perfon attainted of 
treafon by the common lanu, are given 
to the king, 134 

4. By 5. & 6. Edw. 6. c. i. a perfon, 

on con vision of high treafon, lhall 
forfeit all fuch lands, tenements, and 
hereditaments, which he (hall have of 
any dlate of inheritance in his own 
right in ufe or poflellion, 134 

5. Eftates tail therefore arc not notv 

proteitod by the “ non /> :het potejlatcm 
** alienandi" in the flamte de donis, 
bur arc fubjefl to forfeiture on an at¬ 
tainder of high treafon, 134 

6. If, on a furvey being taken of a ma¬ 
nor, the copyholderii be decreed to pay 
a year's value to the lord as a lice on 
every admittance, leaving it uncertain 
whether it ihall be computed accor¬ 
ding to the improved value, or accor¬ 
ding to the rent at the time the decree 
was made ; the non-pa) ment of a fine 
affclTed according to the impro-ved va¬ 
lue, is not a forfeiture of the cltate, 

rotter v. Blake, 2 30 

7. The quefiion whether a fine afleffed 

on admittance be realonable, or the 
refufil 10 pay it a forfeiture, may be 
tried in an a£licn of debt to recover the 
fine, ^Trotter v- Blake, 231 

FORM EDO N. 

In a For ME DON in di/cender, if the 
demandant, being broilier to the tenant 
I; in tail, who died without Iffue, let forth, 
that the land belonged to him after the 
death of the tenant in tail, it is fufH- 
cient, without Hating that he died 
iwithj^i^ ififuc, Barronv v. Haggett, 94 


3. In a FOR ME DON in di/cender, if she de¬ 
mandant count that his eldell brother 
was heir to iiis lather, and that after 
his death he is now heir, this is not 
rc;'.'Ugnant ; for although n >nc ran be 
heir to the father but the eldeft fon, 
yet two may be heirs to one manat 
fcveral times, ibid. 5^ 

3. But in tills cafe the demandant muH 
by forne means make hinifclf heir to 
the tenant in tail, ibid. 94 

FRACTION. 

If there be tenant for life, remainder 
for life, remainder in fee, and the te¬ 
nant for life in remainder levies a fine 
come ceo, fSc. it ffiall not be intended 
that be pafied the eflatc by fadions, 
viz. an eltace in remainder for life 
and a remainder in fee expcdlanr upon 
the eftate tail, G(irret v. Blif 'ard, 

114. cited 


GAMING. 

1. By 16. Car. 2. c. j. " if any pcrion 
" fliall play at any game other than 
“ for re.idy money, and lhall lofe above 

one hun ired pound at any one time 
** upon tick, all contrails and fecurities 
for the payment thetcof fhall be 
'■ void, and the winner Ibifcit treble 
" the futr. loft,” 54 

2. Tf a perfon lofe eighty pound at one 

ti.Tie, for which he giv^a fecutiiy, and 
feventy pound more to the fame per¬ 
fon at another time, this is not within 
the 16. Car. 2. c. 7. iniKls the fcveral 
meetings were appointed to elude the 
llatutc, llillv. Fheafunt, 54 

3. But if, by aitides made for horfe- 

racing, it be agreed that ilie horfes 
lhall run on the ift July for fifty 
pound, and on the 3d of July for fifty 
pciund more, and on the 6tb of July for 
fifty pound more, this is a coutraH 
within the above ftatute, EJgsberry v. 
Bojfender, 54. noth 

4. A 
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4. A bond given to a thirdprrfon in dif- 

charge of a gaming debt is not void 
by tbi llatute 16. Car. 2. c. 7. f. g. 
if the obligee was not privy that the 
money, to fecure which the bond was 
given, was money won at play, Ano^ 
nymous, 279 

5. But now by 13. Geo. 2. c. ig. horle- 
racing is allowed, provided the plate, 
prize, fum of money, or other thing 
run for, be not under the foil, real, 
and intrinlic value of fifty pound, 5^ 

6. By 9. Ann. c. 14. all fecurities what- 
foever for money or other valuable 
thing by gaming, arc void, 54. notis 

j. And by force of the 9. Ann. 
c. 14. all fecurities given for mo* 
ney won at play are abfolutely 
void, even in the hands of third per- 
fons, though they have paid a valuable 
confidcration for them, and had no 
notice, nor weie any ways privy that 
they were given for money won at 
play, 279. notis 

GRANT. 

I. If a manor formerly in the poiTeflIoii 
of an abbot t and to which an advowfon 
was appendant, be granted to an arch- 
biflsop with an exception of the advow¬ 
fon, the appendancy is theteby de- 
Btoyed ; but if the archbifliop recon¬ 
vey the manor to the king, deferibing 
the advowfon as apj^endant, a fubfe- 
quent grant of the faid manor and ad- 
•vowjon, “ to the faid archbilhop for- 
** merly belonging, and which was re- 
** granted to the king by the faid 
“ archbithop, and lately in poffeffion 
** of the abbot, adeo plene as the laid 
“ archbilhop or abbot had it, or as it 
was in our hands by any ways and 
” means whatfoever,” will pafs thb 
ADV owsQN, though it never did be¬ 
long to the archbilhop, Rex v. Bijhop 
of Rcchefler, iAc. I 

But a fa’fe fuggeilion will make 
the king’s grant void ; as if he grant 
.the manor of Dalet reciting that it 
came to him by attainder when it came 
to him by parch afot Needier v, Witt- 
(befert cited^ 2 


3. But a mifrecitat in a grant from tha^ 

crown, that does ndf couch the king’s 
tide or profit, will not v.tiate the 
grant; as where the king, by office 
found, had the vvardfliip of a manor, 
and made a grant thereof, reciting, 
** quod quidem manerimn in manus nof» 
“ tras feifitt which was not true, 

yet the grant held good, Leflrange'e 
Cafe, cited. 3, 3 

4. Where the thing granted is not grant¬ 
ed by an exprels name, there if a fal- 
fity be in the defeription of that thing 
the grant is void, even in the cafe of 
a common perlon ; as if he grant lands 
lately let to D. in fuch a parilh, and 
the lands were not let to D. and wero» 
•ilfo in another parilh, the grant is 
void, becaufc the lands arc not parti- 
culaily named. By Pins-i us, Jujlice, 

i 

5. A grant of the next avoidance made 
by a chapter that hath no dean, is 
void ab tuitio, Southwell -it. Lincoln, 

s® 

6 . A grant made by a bilhop referving 
more than the old accullonicd rent, if 
good, Threadneedle v. Lyttam, 57 

7. A grant of a manor, and of all lands 

reputed parcel thereof, will p.'fs lands 
that are not in fad parcel of the ma¬ 
nor, if they are found to have been 
formerly parcel of the manor, and at 
the time of the grant were repated to 
be fo, Lee v. Brown, 69 

8. If a grant be made for ninety- 
nine years, if A. B. and C. fhali fo 
long live, rendering a heriot, after the 
death of each of them, as they ate 
named in the deed, and C. dies before 
A. and B. or either of them ; queerer 
Whether the hertot is due on the 
death of C. lugrum <v. lethil, 93 

9. A grant from the king of certain 
lands, and alfo ** tot Urn funJum, et fo- 
“ lum, et terrasfuas cohtigu'e adjucentet 
** quiC funt aqua cooperta, -vtl qua in 

poferum de aqua fojfuut rccuperarif* 
will not pafs lands afterwards gained 
ft om the fea, / he Attorney General v. 
burner, I 06 

A a 4 I9s A 



“ A TABLE OF PRINCIPAL MATTERS, 


'lO. A grant of mnia ilia mejjuagifi 
£tuate in ui. $ void, if the houfes aie 
not iituated ih A. but in another place, 
Doddington'i Cafe, 10 ? 

II. ^a-re. If the grant of the fteward- 
Ihip of a manor In rcverfion is good ? 
Harvard*! Cafe, 17 3 

la. \i A. bei.ig leifeJ in fee of a ipanor, 
grant “ the laid manor, niefl'uages, 
“ lands, commons, and mines,” and 
the grantee leafes '• ail the niefma;;es, 

- “ I?.nds,'.enenients, and hereditaments, 

•e that he has in the laid manor 
the MTee, notwiihlunding ih.; tvi.rd 
“ mir. j” is omitted in the Icale, nisy 
work all mines that were opin at the 
time of the demife, but he cannot ot’en 
a nen.v mine, AJtry v. Bailatd, 193 

13; The word ** gtant" in a leafe will 
make the land pais by way of ul'e, 

14. A grant of the office of comptroller 
of the cuftotns, or any other cfiice of 
trull, 10 two perfons durante bene pta- 
cite/, is determined by the death of one 
of the grantees. Arris <v. istukelry, 260 

GUARDIAN. 

I. If a peifon feifed in fee fettle his 
t’flatc on his fon JyUliam and his wife 
for their nves, with r maiiider to his 
fccond fon in tai., and divers remain¬ 
ders ovlt, without any mention of the 
Teverfioninfce ; the fecond Ion, on the 
death of the tenants for life without 
jflue, tarnot be in ward as an infant ; 
for he is in by purchaje, and nc-t by 
difetnt ; and where iheie ii no difeent 
there cannot b-.' a guardian in loccage, 
^aeirtng v. Dovans, I ^7 

The court of chancery may oblige a 
guardian in foccage to give fccunty, 
ibid, J77 


H. 

1 

H A,B F. A S CORPUS. 

I* The cemrt of common ple^is may, by 
»hc ccuiffion law', grant a h^btas 


corpus to bail a perfon committed by 
warrant from a juflice of p/ace for an 
offence under a penal fiatute, Jones*i 
Cafe, *98 

2. A habeas corpus ad faciendum, iSc, 

fhdl! ilfue of courfe ; but a habeas 
corpus udJubjiciendum mult be on mo¬ 
tion, Penrice v. Wynn, 306 

3. By 16, Car, I. c. 10. if any perfon fball 

be committed by the privy coum il, 
either the coprt of king’s bench t i 
common pleas may grama habeas cor- 
pus, 199. noth 

4. B) 31. Car.;, c. 2. cithcrthecourt ol 
king’s bench or common pleas ir 
ietnittme, and any judge of the fait 
courts or baron of the exchequer 11 
vacuiion, may award a habeas eerpu 
for any prifhncr whatfoever, i99.»e/<. 

HEARTH MONEY. 

1. Conltrudtion on the (latutcs impofmi 

this duty. Bill v. k/nght, j8; 

2. The manner in which this duty wa 

colledtcd, Naylor's C^je, l8( 

HEIR. 

1. In debt againfl an heir on the bond o 
his ancejlor, if the defendant plead tha 
his anceilor leaied his efl.ite for years 
and that he has no affets prater thi 
reverfion expedlant, the plaintiff ma; 
reply generally afets by difeent ; fo 
the rcverfion is aflets, althougli the hei 
cannot have the benefit of it till ih 
leafe is expired, Ojbaflcn v, Stanhopi 

S' 

2. If a leafe be made referving the rcr 

to tne leffor and his executors or hi 
aiiigns, the heir (hall not have ii 
Ingram v. 7othil, 9 

3. Sed ^uare ; for it has been determinec 
that if a leafe referve the rent annuall 
during the term aforefaid to the Icfli 
and his affigns, the heir fball have i 
though not named, Saehezerel v. Frog 

93. not 

4. The offence of flealing an beirefs 
malum infe, and was therefore indifl 
able at common law, Fex v. Meor^ 13 

5. If a teftator devife {jis cliaic to h 
eldcfl fon, provided he pay twent 

pounc 
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pounds to the executrix towards the 
payment of his d bts, the fon takes the 
eftatc by purcba/e, and therefore it is 
not ail'ets in his hands fo as to be liable 
to the bonds of his anceiior, Brittam 
•V. Charmckt 2S6 

HORS DE SON FEE. 

In what cafes hots de fon fee may be 
pleaded, Sherraul v. Smithy 103 

See P1.EA01 NO. 

HUSBAND AND WIFE. 

I. If a fe:ne foie have debts doe to hjr by 
fpecialties, and marries, her hufband 
Ihail, on her dcatbi have the admini- 
* llration, although he had not put the 
bonds in fuit during the coverture’, 
Wiljon ni. Drake, 30 

By 29. Car. z. c. 3. the ftatute of 
Diftributions ihail not extend to the 
ellares of fenies covert that ftiall die 
inteliate, but their huibands {ball have 
adminiiiration of their perfonal eilates, 
and enjoy the fame as they might have 
done beiore the making of the faid 
22. & 23. Car. 2. c. 10. zo.ttotis 

3. And it has been agreed, that a huiband 

is intitled to adminiiiration under the 
ilatute 31. Edw. 3. c. 1. as the befi 
friend of the wife, 21 

4. The perfonal eilate of a feme covert 

confiils only of cbfes in aiiion, which 
the huiband may releafe during the 
coverture, 21 

3. An aflion by hujband and ndfe againil 
huiband and wife for aiTault and bat¬ 
tery is cured by a verdifl finding as to 
the beating of the plaintiff's wife only 
that the defendants are guilty, and 
quoad rejidusim not guilty, Hocket v. 
Stiddolfb, 66 

6. If a hufband die leaving his wife his 
executrix, and fhe dies before probate, 
adminiiiration of the huiband’s effeds 
muff be to the next of kin of the 
huiband, and not the next of kin of 
the wife, Harris's Cafe, loi 

V. ‘A wife being tenant for life, with 
^ .remainder in tail to A. remainder to 
her hufband /i>r life, and other remain¬ 
ders over, joins wUh her hufband in a 


fine/»r comejft, by whigh they grant 
the eliate to themfelves for life with 
•warrnnty, and the warranty difeends 
to the remainder-man in tail ; queere.. 

If the eilate which the hufband and 
wife had in poffejjion only paffed ? or 
whether not only the eliate in poffef- 
iion, but the efate for life which the 
huib'inc! bad in remainder of the eilate 
in tail likewifc palled ? Figgot *». the 
Earl of Sahjbmy, J 09 

8. A wife, vvirh the conferit of her 
hufbanJ, may make an appointment in 
the nature of a nvilf Brook v. Sir 

Ik'iliiamH I't tHT, IJQ 

9. If there be an agreement before mar¬ 
riage that the wife may make a will, 
<ind ihc makes a will accordingly, it 

. fhall be good in the nature of an 
appointment, although the hufband 
do not know when it was made, 
unlefs the hufband difagree ; but bis 
confent fhall be implied until the con¬ 
trary appears, 

10. If a huiband after the death of hU 
wifv once alTent to a will made by her, 
he can never ai'rcrwards dilTent, 172 

11. And if after her death the hufband 

come to the execut'.r named in the 
wife’s will, and feem to approve of her 
choice, by faying, ** I am glad Ihc has 
“ appointed fo worthy a perfon,” and 
recommend a coffin-maker to the exe¬ 
cutor, a goldfmith to make the rings, 
&c. this is a good ajfent, I'jz 

12. If a huiband exprefsiy permit his 

wife to difpofe of her property, very 
flight evidence is fuffici; nt to prefume 
the continuance of bis confent after her 
death, J73 

13. Mere diffatisfaSion on the part cf 
the huib;ind ihail not be coniidered as 
a dtfiigreement ; as if a huiband ihould 
fay, “ I hope to fet the will aiide,” or 
“ 1 hope to bring the executor to 

terms,” this is not a diflent, lyj 

14. On a covenant to huiband and wife, 

the huiband alone may bring thea6lion| 
Beaver a*. Lane, 2 if 

15. Huiband feifed of a houfc in right of 

his wife may bring an aflion alone for 
diilurbing him in the enjoyment of it, 
Frq/dick v. Sterliagt *70 

JEOFAILS. 
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JEOFAILS. 

X. The ftatute i6 Se 17. Car. 2. c. S. 
will aid a niif-trial, where the venue is 
in a proper county, but not where the 
county is miftaken, Naylor v. Sbarf- 
le/s, 24 

t. On a promife to pay in confideration 
of forbearance, averring that he did 
exiunc totaliier abjiinert, ilic, the 
omiiTion of hucujque is aided by the 
verdift, Hdwanls v. Roberts, ^4 

A verdidl will cure an informal, but 
not an immaterial iflue, Reck v. Hill, 

>37 

4. In debt on bond againft the defendant 
as executor, if ilTue be joined whether 
be had afl'ets on a particular day, it is 
an immaterial ilTue, and not cured by 
verdidl. Read v. Danyjon, 139 

IMPARLANCE. 

Tout temps pris is not good after impar¬ 
lance, 6^ 

IMPLICATION. 

Jn what enfe a perfon fliall take an eflatc 
for life Ly implication, 208 

IMPRISONMENT. 

1. Falfe imprifonment will not lie againft 

a judge for committing a juryman for 
finding againft evidence, llammoitil v. 
Howell, 2 18 

3. Falfe imprifonment will not lie againft 
an officer for refufing bail, but a fpe- 
cial ndion on the cafe lies againft a 
fheriff for it, 32 

See TriiSpass —Pleading. 
INDEBITATUS ASSUMPSIT. 

Ad indebitatus cjfumpjit will lie for 
rent received by one who pretends a 
title ; for in iuch cai'c an account will 
lie; and wherever the plaint'ft' may 
hive an account, an indebitatus ajjumpjit 
will lie, Artis v. Stukeley, zLz 

2. Therefore if a man receive the profits 
of an office on pretence of title, the 


perfon who has a right to the profit* 
may Recover them by an adlion of 
indebitatus a^umpfit, as for monies had 
and received to his ufe, ibid. 264 

INDICTMENT. 

1. An indiflmcnt will lie at common law, 

as well as on the ilatute 4. He 1;. Philip 
and Mary, c. 8. for Healing an heirefs. 
Rev V. Moor, J30 

2. An indiflment, though the offence be 

laid to be done vi ct at mis, will not lie 
for a common trej'p ijs, 306. nods 

INDUCE P.4 ENT. 

The fame certainty is not required ip 
matters of inducement as in other cafes, 

70 

INFANT. 

1. A devjfe to an infant en ventre fa mere 
is good, notwithftanding the ftatute of 
34. Hen. 8. c. 5. fays, that a man may 
devife his land to any perfon or per- 
fons ; and an infant unborn not being 
in reruns naturu, is not in ilridneis of 
fpcech a perfon, Nurje v. Tearvuottb, 

9 

2. Probate granted of the will of an 

infant teftittor under tlie age of feven- 
teen is good, lor the Ipiiitual court is 
to judge of the fitnef? or unfitnefs of a 
ptrion to ma.ke a will, Smallwood v, 
Bi ichkotijr, 31 j 

INFERIOR COURT. 

1. To debt in an inferior court on a 
bond iKiced to be nnidc wi\bin the 
juri/dielicn, to which the defendant 
pleads non efl. factum, if judgment be 
given at;ainll him, and he is taken in 
execution, and an ad^tion be brought 
for an cfcape, in which it is found,^ 
by fpecial verdiil, that the bond w'as 
not made within the jurifdiflion, the 
adtion will not lie, Squibb v. Mole, 29 

2. Piocefs in an inferior court, direfted 

fer-tienti ad ilavem, without faying 
mhiijlto curia:, is good, Cronudejr v. 
Goodwin, 39 

3. Procefs fiom an inferior court return¬ 
able at the next court, without men- 
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tipning aday certain, is good, Crowder 
•V, Goodwin, 59 

Procefs on a plaint in an inferior court 
is good, although it do not ftate the 
name of the plaintiff, ibid, 59 

A juftification under procefs from an 
inferior court is good, although it do 
not alledge that the caufc pf the 
plaint arofe within the jurifdiaion, 
ibid, S 9 

| 5 . To a plea of juftification to trefpafs, 
under procefs from an inferior court, 
it is not neceffary to alledge that the 
officer returned the writ, 59 

y. An officer is juftified in executing the 
* procefs of sn inferior court, although 
the caufe of the plaint did not arife 
within the jurifdidlion, 59 

8. Same point, Sftdi v. Hole, 30 

9. Same point, Higgin/on v. Martin and 

Hadley, J 95 

10. An honour court cannot hold plea in 

an ajfumpfit to pay thirty fhillingi in 
confideration of work and labour, if 
the plaintiff lay his damages at thirty 
pounds’, for though where damages 
are laid under forty /hillings the cofts 
may make it more, yet when it is laid 
to be above forty /hillings, all is coram 
non judice, Reder <v. Bradley, 102 

11. Trefpafs w et armis and contrapacem 

may be brought in the hundred court. 
Lane ‘V, Robinfon, 102 

j2. Juftification under a judgment in an 
inferior court by talitsr procejfus is 
good, ibid, 102 

13. The fpiritual court may compel a 

churchwarden to take the oath of 
office, but not the oath ex officio, 
Waterfield v, Cbichefcr, 118 

14. The fpiritual court may adminifter an 
oath, and hold plea in other than 
tejiamentary and matrimonial caufes, 

ibid. 119 

15. The defendant cannot wage his law 
in an aftton of debt on a judgment in 
an inferior court, Beaumont's Cafe, 140 


j6. An inferior court cannot hold plea 
' «o a quantum meruit for work done out 


of the jurifdlSion, tbough the prontifs 
be made within the jurimiftiun, Beau¬ 
mont's Cafe, 141 

17. On a judgment in an inferior court, 
of which A MAYOK, virtute offcii, is 
THE JUDGE, if he has omitted to do 
any thing required by a ftatute, which 
on fuch omiffion renders bis eledlion to 
the office void, it may be either pleaded 
in abatement to the jurifdiSion of the 
court below, or affigned for error in 
the court abot'e, that be is not mayor, 
Ipfey <v, Turk, 194 

iS. If a plaintiff declare in an inferior 
court ad damnum fifty pounds, the 
judgment may be reverfed ; for the 
court cannot hold plea above forty 
(hillings. Anonymous, zoj 

19. If it appear upon the face of the 
proceedings in an a£lion in an inferior 
court chat the caufe of adion is not 
within its jurifdidion, or if a plea to 
the jurifdidion be refufed or prevented 
by artifice, a prohibition will lie at any 
time, Mendyke ni. Stint, 274 

INFORMATION. 

r. An information will lie againft; corn* 
moners for abating hedges or other 
obftrudlions ereded on the common, 
if it be done in a riotous manner, Rex 
V. Uyvil, 66 

An information quitam lies upon the 
llatute 32. Hen. 8. c. 9. for buying a 
pretended title, Goodwin v. Butcher, 

(yp 

3. An information will lie in the kinffo 
bench on the 4. k 5. Philip and IVIary^ 
c. 8. for dealing an heirefs; for al¬ 
though the ftatute enafls, that the far- 
chamber may proceed againft: offenders 
by plaint or information, and the judges 
of affze by inquiry Or indidment, yet 
as there are no negative words, the 
general jurifdiftiun of the court of 
king's bench is not thereby reftraineJ, 
Rex V. Moor, 128 

If an information yar/aw 00 
tl^ 5. Eliz. c. 4. for exercifing the 
trade of a filk-weaver, not having 
(erved an apprenticefhip for feven 
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years, lies.in rtic courts at Wellmin- 
fter ? FoteJ} qui lam v. IFire, 246 

5. The quarter may proceed by 

information on the Aatute 5. £Jiz. c. 4. 
Farren v. iFilliatns, 247. notis 

6, To an information qui tamth .; defend¬ 

ant may p!c.id ouda^wry in difability of 
the plaintuf, although the Iblutc on 
which the inforraatioi'. is founded give 
any perfon power to inform, Atkun -j. 
L'aylis, 267 

y. An inform'ition lies againft a perfon 
for not takin*; upon him the odice of 
ftierilf, allhoqgh at the time of his 
c!e£tion he is under fentcncc of ex- 
communication, and thereby renJeied 
incapab'e of receiving the fiicra nent, 
required by. the rtaiute 2^. Car. 2. 
c. z. for it is incumbent on fucii per¬ 
fon to removr* the difability. Attorney 
General v. Read, 299 

INTENTION. 

f. In what cafes the inuniion of the 
parties (hall te confidcred, 76, 77. 

80. 11 i. 116. 234. 280, 281. 310 

4. When a thing (hall be intended, and 
when not, 227. 280. 282 

INTEREST. 

If three pc'.fons, each claiming a foie 
right to an advowion, enter into an 
agreement by indeninre to prefeni by 
turns, thry have no remedy againll 
each other but upon the covenants of 
the indeniuic. ; hut if an ;\£l of parlia- 
ircntbe m u'e confirming this indenture, 
and ordaining s’.at they (h-ill he tenants 
in crMiKon, an intereji -jejh in each until 
partition made, Ctufman ro. Churchill, 

97 

JOINDER IN ACTION. 

1. \f A. dovenant that he will not agree 
for the taking thefaim efthe excite of 
beer and rie for the county of Tmk 
without tl<e confenc of B. and C. it is 

' not neceffary that B. and C. ihould 
join in .an a£lion for a breach of this 
covenant, but e.nch of iht ni may 
nt intain a levcsal .'idllon for his rc- 
damages, kilkh'jon v. Llcyd, 


z. On a covenant made to hulhand and 
wife by a hufband and wife for re¬ 
pairing a houfe, a. declaration by the 
hufband alone is good, Bea ver v. Lane^ 

217 

3. If a hufband be feifed nf a houfe in 
right of his wife, the hufband alone 
may bring an aflion on the cafe for 
being difturbed in the enjoyment of it, 

Frofdick ‘V. Steeling, zyo 

4. But when a right of aflion, if not 
difeharged, furvives to the wife, there 
both huiband and wife ought to join, 

271 

ISSUE. 

1. An immaterial ijfue no way arifing 
from the matter is not helped by the fta- 
tute of Jeofails ; as if an a£lion of debt 
on bond be laid to be made in London^ 
and the defendant fays that it w^s 
made in Middlefex, an iflue joined 
thereon is immaterial. Peck v. Hill, 

*37 

2. Two affirmatives, or where a traverfe 

ifTue is joined with an hoc petit quod 
inquiratur per patriam, canqot l^akc 
an iflue. Read -v. Daw/on, 140 

3. If the plea on which the ifTue is joined 

has no colour to bar the plaintiff, or if 
it be againfl an exprefs rule of law, 
an ifTue taken thereon is an Immaterial 
ijfue, and as if no ifTue at all had been 
joined. Read v. Datxfon, 140 

4. Tin ifTue of which time is made parcel 

is bad. Brawn v. Johnjlon, 145 

5. Therefore in quitrc imprdit, Utozip]ea. 

of collation the plaintiff' reply a pre- 
fentatiun on Jiich a day, a rejoinder 
traverfmg the prefentation on the 
day mentioned is bad, for it is making 
time parcel of the iffue, Stroud v. 
Horn, r, 184 

6. The Court will not compel the parties 

to take iffue upon a fuggeftion in pro¬ 
hibition, when, upon examination, it is 
'found to be falfc, Cefe of Bermondjey 
Church, • 323 

7. A plea though it amount to the 
peneral ijfue, yet if it alfo 

V. filter of law it is good, Birch v. 
If ilfiH, 277 

JUDGEv 
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JUDGE. 

Ad action will not lie againfi a judge for 
what he does judicially, though erro- 
Hammonii n;. Howell, 219 

See Pleading. 

JUDGMENT. 

Judgment may be avoided by plea, 
without a writ of error, 308 

JURISDICTION. 

t. In debt in an inferior court on a bond 
Hated to be made wiihin the jvriJlUiiton 
of fuch court, to which the detendant 

^ pleads noH eft faitum ; if judgment be 
given againll: him, and he is taken in 
execution, and an action be brought 
for an efcape, in which it is found by 
fpecial verdict, that the bond was not 
made nuithin thejuri/diilioa of (uch 
c'lurt, the a£tioo will not lie, Squtb i'. 
Hole, 39 

2. For although the plea of non eft faFlum 

is an admillion of the jutifdidion cfthe 
inferior court, when fuch court has 
cognizance of the caufe, yet fuch 
admiffion cannot give the court jut if- 
didion which does not originally be¬ 
long to it, ibid, 30 

3. The admittance or confent of parties 
cannot give jurifdidion to a court, if 
the couit has no juril'didicn over the 
fubjed-mattcr, Mendyke v. Sum, 

273 

4. Therefore if a declaration in an inie- 

rior court Hate the laufe of adion to 
be within the juriididion, and it ap¬ 
pear in evidence that it was not 
within the jurifdidion, the plaintiff 
mull be nonfuited, 273 

5. If it appear upon the face of the 

pleadings, that the matter is net within 
the juriididion of an inferior coiir', 
or a plea to the jurifdidion be pre¬ 
vented by artifice, a prohibition may 
be granted at any time, Mendy!.! nj. 
Stint, 274 

JURY. 

I. Formerly where a peer was one of the 
parlies in a cauie, tno or mere keigl^tt 


' were to be returned on th.e jury, Lady 
Hortbumbtrlanfts Cafe, 18 a 

2. And if in a county there happened to 
be only two knights, yet both were 
returnable, th ugh one of them was a 
ferjeant at law, and in other cafes 
privileged from ferving on juries, ibid, 

182 

3. But now by 24. Geo. 2. c. 18. the 

challenge to the panel for want of 
knights, where a peer is a party, is 
taken away, 182. notit 

JUSTIFICATION. 

1. In an adion of trefpafs againft aa 

officer for taking the plaintiff in exe¬ 
cution under proceE of an inferior 
court, the plemt and procefs are fuffi- 
cient juiiification to him, although the 
proceeding was coram non judice. Squib 
V. Hole, 20 

2. A jniVification under procefs from an 

inb iicr court is good, although it do 
not nlledge that the caufe of the plaint 
airfj within the jurifdidion, Crowder 
<1/. GoDJ'lvilt, S 9 

3. In a plea of ju/llfication to trefpafs, 
under procefs from an inferior court, 
it is not neceflary to alledge that the 
ofiicer returned the wiit, ibid. 59 

4. An officer is juilified in executing the 
procefs of an int-rior court, althongli 
the caufe of the plaint did not anfe 
nithin the jurifdidion, ibid, 59 

5. junification under a judgment in an 

inferior court by taliter procejfus is 
good, Lane*v. Robinjon, 102 

6. I'yjurie. If toa juflificationintrefpafs, 
under ptcie/s of an inferior court, the 
plain tiff may reply de injuud fud 
pioprulfiji. Lane V. Robinjon, loz 


K. 

KING. 

I. If the king be intitled to a prefcnta- 
lion by the Haiute 31. Ehz. c. 6. 

becaufe 
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i)ecaufe of a fimoniacal contrail made 
by the rightful patron, and prefent to 
the church, and afterwards the fimony 
is pardoned by a general pardon, by 
which all goods, chattels, debts, fines, 
ilTues, profits, and amerciaments, for- 
felted by the offence are reftored, yet 
the kind’s prefentee lhall not be re¬ 
moved ; for by the forfeiture an 
intcre l is veiled in the king, Jlex <u. 
7 urvil, 52 

2. So where the king is intitled to the 

goods of a fe!o tie Je, a fubfequent aft 
of indemnity 'IhaU not diveft the king’s 
right, Rex v. Tur-vil, 54 

3. A rent in the king’s cafe lies in 

render, and not in demand ; and there¬ 
fore where a grant from the crown 
contains a claufe of re-entry, “ if the 
** grantee or his heir fliall be lanvfuiiy 
*• charged with any rent,” the grantor 
is lawfully charged after the rent-day 
is palled, Cahhorp <0. Hey ton, 5 5 

4. If the king grant a manor, and a 

grange parcel of the manor, and the 
grantee grant the grange, with a claufc 
of diftrefs in cafe the grantee lhall be 
charged with any rent on account of 
the faid grange, the whole grange is, 
by the relervation, clurgeable with the 
rent, ihiJ. 55 

5. When the king’s title is not precedent 

to that of thfr terre tenant, the lands of 
his receiver lhall not be liable by 
13, Eliz. c. 4. Attorney General v. 
Aljlon, 247 

In what cafes the king, before the 
ftatute 1. William & Mary, c. 2. 
might have dipinjed with particular 
llatutcs. Arris -v. Stukeley, 261 

y. A perfon difablcd by outlawry may 
fue for THE KINO, though he cannot 
fue for hiinfelf, 267 

g. The defendant cannot juftify in 
fcandahm magnatumon the 5. Rich. 2. 
c. 5. becaulc the king is a party, 166 


L. 

LEASE, 

, The word covenant” will make a 
leafe, though the word “ grant” be 
Richards v, Seiji 7y 


2. A deed that the perfon fliall ” hold and 
** enjoy the preroifes from feven yeari 
*' to feven yearSjfor and during the term' 

of forty-nine years,” with a proviso' 
‘‘ that it lhall be void on payment of fo 
" much money,” though intended only 
as a collateral fecuHty, amounts to a 
prefent leale. Hid. fid 

3. If si Icflee for years re demile his 

whole term to the leflor, though with 
« relervation of rent, it operates as a 
lunender of the original leafe, Lloyd v. 
Langford, j 7^ 

4. If there be a provifoin a leafe, to 
** be void if the rent be behind and 

unpaid by a month after any of the 
** days of payment,” a demand mull 
be made of the rent to determine the 
leafe. Steward v. Allen, *64 

5. If a leafe be made with an exception 

of the trees, and a power to the lelTol' 
to enter and cut them down, he may 
aflign this power to another perfon j 
but if fuch power be not properly 
purfued, the leffec may maintain trel- 
pafs both againll the IciTor and his 
aiEgnee, Warren <v. Arthur, 317 

LIBEL. 

To print and circulate the proceeding^ 
of a court of juflicc with a defamatory 
intent is libellous, Waterfeld v. Bipop 
ofChicheJler, ligf 

LIBERTIES. 

1. The word “//^rr/y” properly fignifiea 

a right, privilege, or franchife, but 
improperly the extent of u place. Lever 
tv. Hojier, 48 

2. Liberties in judgment of law arc 
incorporeal, 

LIMITATION OP ACTIONS. 

1. The ftatute of 21. Jac. 1. c. 16. 

extends to an aftion of tndehitatus 
ajjurnpjit ; for though trejpafs only is 
r.entiuned, yet all aftions on the eafi 
are within t!»e equity of the provifoi 
Crper-v. Tomlinfon, 7I 

2. Came point, Farrington v. Lee, 313 

3. Debt upon an efcape is not within the 
ftatute, bat au aftiou for efcape is, 73 

hotit 

4* The 
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^ The ftatate of Limitations cannot be 
leaded to an aflion of debt brought 
y an executor ajjainll a (heriff to 
recover money levied on a fieri fiacias 
under an execution fucd out by the 
teflator, Cockram v. IVelhy, 21% 

The ftatute of Limitations cannot be 
pleaded to an a£lion o' accouvt between 
a merchant and his fadlor, Farrington 
v. Lee, 31a 

LIMITATION OF ESTATE. 

1. On a devife of lands to A. the heir 
of the devifur, and of other lands to 

a ftrangcr, “ and if A. moleft B, 
“ by fuit or otherwife he lhall lofe 
“ what is devifed to him, and it lhall 
•* goto£.” thcfe words make a limi~ 
tafien and not a comlition ; for if a 
condition, it would dcfcend to the heir, 
and fo be void, becaufe he cannot enter 
for the breach. Anonymous, 7 

2. So paying \n the cafeof theeldeft 

fon, makes a limitation, ibid. 7 

3. So where the tellator devifed his 

cllates to his daughter, " provided 
“ and upon condition that Ihe marry 
“ with the confent of the trnftees,” 
thefe words make a limitation. Porter 
•y. Fry, cited, 7 

When an eftate is limited to another, 
there is no need of an entry to avoid 
the eilate ; for the law calls it upon 
the party to whom it is limited, AnO‘ 
nymous, 8 

LIVERY. 

1. If a deed be made to three perfons, 

habendum to two for thtir lives, with 
remainder to the third for his life, 
tlVERY made to all \.\\roo, according to 
the fiorm of ihe deed, is good, although 
made as if they had all eftates in 
poiTeBion, Norris <u, i riji, 7S 

2. If a feoffment be made of two acres, 

and a letter of attorney be made to 
give livery, and the attorney enter only 
into an acre, and give livery fecundum 
fidrmam chartee, both the acres pafs, 
tbid. 78 

3. The matter of livery upon indorfe* 
meats of writing is now always favour* 


ably expounded, unlefs when it plainly 
appears that the authority is not pur* 
fucd at all, ibid. 


M. 

Mandamus. 

A mandamus to fwear one who was eleAed 
to be one of the eight menof AJbboumt 
Court refufed for uncertainly, for it 
ought to be /pecially Hated what the 
ojfice is. Anonymous, 

MALICIOUS PROSECUTION. 

1. If an indiflment be preferred fora 
common tre/pafis, and the defendant b« 
acquitted, the profecution fliall be 
intended to have been malicious, and 
therefore an aflion on the cafe will lie 
againft the profecutor, Anonymous, 306 

2. For though an indidlment will not lie 

for a common trefipafs, yet in an a^ion 
on the cafe for a malicious profecution, 
it makes no difference whether the 
matter be indidablc or not, Jones v, 
Gwynne, 306, not it 

3. And if the matter be inditSiable, yet if 
the profecution be malicious an adlion 
will lie, although the indidlmcnt be 
faulty. Chambers v, Robinjun, 306. 

n-Ais 

4. But to fupport this aAion, both malice 

and want of probable caufieraoik appear, 
Johnfion v. Sutton, 306. notit 

5. And it muH alfo appear upon the 
declaration, that the profecution is 
at an end, Fijher <y. Brifioau, 306. 

metir 

manor. 

1. An advowfon appendant to a manor 
being once difunited from the manor^ 
can never afterwards become appen¬ 
dant, 3 

• 

a. The lord of a manor may lice^^g 
another to ufe the common, but the 
perfon licenfed muH fo ufe i^as not to 
diHurb or injure other commoners. 
Smith V. Fewrelt f 

3. Nctf 
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j. Nor can the Jord of a manor let out 
to paHure To much of a common as no: 
to leave fuificient for the other com¬ 
moners, ibid. 7 

4. Lands formerly parcel of a manor, 
though fevered, Ihall pafs by a ^rant 
of the manor, if they were reputed 10 
be parcel theicof at the time of the 
grant, Lee ‘k. Brown, 69 

^icrt. If the ftewardlhip of a manor 
be grantable in reverfton ? Howard v. 
Attorney General, 173 

6 . The ftevvard of a manor may enter on 

a cOpybold forfeited for the non-pay¬ 
ment of the fine alTeiTed upon admit¬ 
tance, without making a precept for 
feizure, or having a written auibcrity 
from THE LORD, provided he has 
made &perjonal demand on the tenant, 
and he hasexpicfsiy refufed to pay the 
fine, Trotter v. Bhke, 229 

7. If,on a furvey being taken of a manor, 

a copyholder be decreed to pay a ycar’j 
njalue to the lord as a fine on every 
admittance, leaving it uncertain whe¬ 
ther it (hall be computed accoidin^ to 
the improved value, or according to 
the rent at the time the decree was 
made, the lord cannot enter as for a 
forfeiture on the non-payment of a 
fine affelTed according to the improved 
value, Trotter v, Blake, 230 

8. The furrender of a copyhold for life 

to a lord who is a diffeifor of the 
manor does not extinguilh the copy- 
hold, Moor v. Pit, 287 

MINES. 

z. The place where coaL', copper, and 
ores of all kinds, lie buried under 
ground, is, before they are worked, 
called a •vein, and after itu-y are woiked 
a mine, AJlry v. Ballard, ic,3 

2. If a man be feifed of lands in which 
there are mines open, and •vetns not 
open, and a leafe be made of the lands, 
the mines only, and not the t r/ar, pafs, 
and therefore he cannot open m vo 
mines, ibid. 193 

MORTGAGE. 

I. Where a bill is exhibited in equity to 
fe#lofe the right of redemption, if 


the mortgagor be foreclofed he pay», 
uo cofts, Howard •v. Attorney General, 

»74 

2. A mortgagor in fee cannot have a 
re-conveyance, upon payment of the 
money,till the heir comes of age, ibid. 

'74 

3. If tenant for life and the remainder¬ 
man in fee join in a deed purporting 
an abfolute lale, if it be piovcd to be 
but a mortgage he (liall have . is eltatc 
lor lile again, paying pro rata and 
according to his rfiate ; and foit (hall 
be in the cafe between tenant in dower 
and the heir, ibid. 


N. 

NEGATIVE. 

1. The fuperiur courts are not retrained 

by ar aft of parliament, unlefs by 
negative words, 128 

2. V 71 iat fliall be confidered in pleading 
as a negative pregnant. Cook v. Hull, 

138 

3. In a negative plea that three perfons 

did not do inch a thing, it mull be faid 
nec eorurn ahquis, 284 

NEW TRIAL. 

See Trial. 

NON DAMNIFIC ATUS. 

Non damnifeatus is not a good plc.i, 
where the perl'on and lands aic to be 
indemnified, Sba .ten a'. Shaxton, 365 

See Pleading. 

NON OBSTANTE. 

1. A grant from the crown of land* 
covered by thefea, notwit!Jianding tmy 
miftakc or inceituinty in the value, 
quantity, or quality of the land, fup- 
plies a defeft for want of right in- 
llrijftion given to the king. Attorney 
Genet al <v. Turner, . \of 

2- Before the 1. Will. & Mary c. 2. the 
king might have diipcnfed with any 
ilatute in which his fubjefts had no 
fpecial interell, Arris •v. Stukcley, 26a 

3. But 
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Bat now by i. Will. & Mary, c. 2. and may admlnider oaths in other than 

^ no difpsnfation by non ohftante of or ufiamntary and matrimonial caufea* 

* to anf ftatnce. or any part thereof, ihij. 11 9 


‘ fhall be allowed, but the fame lhall 

* be void and of none eflFciS, except a 

* dirpenfation fhall be allowed in fuch 

ftatute,** 262. not is 

NONSUIT. 

In an a6fion in an inferior court, if it 
appear chat the caufe of action did not 
arife'within the jurifdidion.the plaintiff 
lhall be nonfuited, Sjuii v. Hole, 30 

NOTICE. 

>. If a condition be to be performed 

• upon notice in writing, it mull be 
averred in the pleading that the notice 
was in writing, 268 

2. If an agreementbe to give notice to A. 
without laying “ or his executors and 
" ad mini lira tors,” yet it is not perfo- 
nal; bat after the death of^. notice to 
his perfonal reprefen tatives is fufficient, 

268 

NUS A NC E. 

1. An a£lion on the cafe lies to recover 

dama/tes for a nufance, KenJrtck v. 
Bart land, z;3 

2. But a nufance cannot be abated by a 

judgment in cafe ; but there mull, for 
that purpofe, be either an ajfix.e or a 
quod permittat, Z53 

3. In an action for a nufance, if it be 

laid as continuing after it has been 
abated, yet the plaintiff fhall recover 
damages for the injury he fuftained 
previous to the abatement, 253 

o. 

OATH. 

; By 13. Gar. 2. c. 12. the ex o^cio 
oath ufed in the fpiricual courts is 
aboHihed, Wuterjield v. Bijhop of 
Chicbtjltr, 118 

. But the fpiritual court may compel a 
churchwarden to take the oath of ofiice, 
Vot. JI. 


3'. In all bills in equity where the lofs of 
a deed is fuggefled in order to give 
jurifdifliori to the Court, the fa£l mull 
be verified on oath, Howard Attor¬ 
ney General, *71 

4. If the fpiritual court call a man to 
take an oath tending to accufe himfelf, 
a prohibition lies, Jfeeks's Cafe, 

5. A plea puis darrein continuance mull 
be verified on oath. Level v. Blftoff, 

. 307 . cited 

OFFICE AND OFFICER. 

1. An officer is juilified in taking a man 
in execution under proerfs of an infe¬ 
rior court, although the proceedings 
are erroneous. Squib v. Hale, 29 

2. An officer who refufes a good bail- 

bond on arrefling a man on me/nt 
proce/s is not a trefpaffcr db initio. 
Smith V. Hall, 3» 

3. The flatute 5. Edvv. 6. c. 16. con¬ 
cerning the fale of offices, does not 
extend to the office of fecretary to the 
governor of Barbadoes, Davsv. Pindar, 

45 

4. Sed quart: For the office is granted 

by patent under the great 
England, ibid, 47. notii 

3. Jf the office of clerk o f the papers be 
granted to two perfons for their lives 
and the life of the longell liver of 
them, it is an entire office, and neither 
of them can make a deputy or appoint 
a fuecefTor, Woodward v. Afton, 93 

6. If two perfons be appointed jointly to 

the office of -vi'-rk of the papers, a 
new grant rftade on the furrender of 
one of the appointees, with tl'.e confent 
of the other, is good. Woodward v, 
Afton, 96 

7. The qaeftimi. Whether a confent to 

furrender an office v as compulfory or 
voluntary ? is a fa<fl for the jury to try. 
Woodwardv, Afton, tj(0 

8. ^are. If the caiii ciling of the deed 
by which an office is granted is an 
extinguifhment of the grant,- ibid. 96 

B b 9. if 
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y. If two men have an office for their 
lives and the fivvivor of them, and one 
of them iurrendcr to the other, and 
then a new grant is made to this other 
and a ftranger, he has debarred him* 
ielf of the furvivorihip, and he and the 
firanger are jointly feiied. Woodward 
V, Afien, 96 

to. On a judgment in an inferior court, 
of which A MAYOR is the judge^ it may 
be either pleaded in abatement in the 
court below, or affigned for error in 
the court above, that the mayor had 
BOt received the facrament purfuant to 
the 13. Cari z. c. 1. ; for the lla.ute 
having, in fuch cafe, rendered the 
office void, the proceedings were 
toram non judice, Ipjley Turk, 194 

II. Sed quart. If the z&s of one under 
fuch a difability, being regularly in. 
dated in fuch office, and executing the 
fame without objecl^ion to his authority, 
are not valid as to Grangers, 194. notit 

If. By 5. Geo. i.c. 6 . *• All perfons in 
" the aflual pofleffion of any office 
** that were required to take the facra- 
* menc. See. (hail be confirmed in 
their refpeflive offices, and none of 
** their a6ts quellioned, notwithfland- 
** ing their oniffion to take the facra- 
ment as aforefaid,” 194. notis 

13. If, while a recorder, (heriiF, or other 

officer, be taking a poll, any perfons 
take away the poll-book, or other 
papers, and theieby prevent the poll 
from proceeding, it is a dillurbance 
of office, Shanu v. a Burgejt oj CoU 
thejitr, ZzS 

14. If the office of comptroller of the 
cudoms, or any other office of truft, 
be granted by patent to two perfons 
durante bene placite, the patent is 
determined by the death of one of the 
grantees. Arris <v. Stukeley, 260 

15. A grant from the crown of the office 
of comptroller of the culloms aurante 
heat flMito, with a general non ohjiavte 
of all ftatutes, was good before the 

I. Will. Sc Mary, c. a. Arris V. 

^ Stukelty, 161 

IB. If a man receive the profits of an 
office on pretence of title, the perfon 
ivho has a right to the profits may 


recover them by an aflion of indthitA* 
tus ajj'umpjit, fs for monies had and 
received to his ufe, Arrh v. Stukel^, 

z6i 

17. A fpecial verdif); in ajfumpjit for the 

profits of a patent office, finding, that 
the defendant bad received the profit- 
for ftven years^ is good, although it 
appear that the .patei^i had not been 
made more than two years, Arris v, 
Stukel^, Z63 

18. In covenant, if the breach relate to 

three covenants, and the declaration 
concludes et Jic frtgit conventiontm in 
the fingular number, yet it is good, 
AJler V. Maxeen, 311 

19. To obtain a mandamus to be reilored 

to an office, it mull appear what the 
office is, that the Court may judge 
whether it is of that nature (or which 
the law allows this fpecies of remedy. 
Anonymous, 316 

ORDINARY. 

1. The ordinary originally had nothing 
to do with the eilate of an inteilate ; 
for bona inttjlati capi folent in manut 
regis, Abraham v. Cuningham, 148 

2. But by 13. £d\v. I. c. 19. and 

31. F.dw. 3. c. 1 1. he has a pioperty 
in the goods of an intefiatc, not abfo> 
lately and uncontroulably, but J'ecun^ 
dum quid, 148 

3. The ordinary cannot grant admir.i. 

ilration where there is aii executor 
named iu the will, tbid. 149 

O U T L A V 7 R y. 

The outlawry of the plainti/T may be 
pleaded to an action or information 
qui tarn, although the penal ilatute 
empowers any perfon to (ue or profe- 
cute; and if the outlawry be in the 
fame court in which the informerfucs« 
it need not be pleaded Jub pedt Jigilli, 

3 ^ 7 , 268 


P. 

PARDON. 

. A pardon will not dived the king of 
an intereft accruing to him by the 

offence 
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offence pardoned. Therefore if the PAYING. 


pairon of a church be guilty of fimo- 
ny, and the king prcfent, his prefen- 
tee fliall not be removed on the fimo- 
ny being pardoned after theprefenta- 
lion, Rex v, ^urvil^ 52 

t. So if the king become intitled by 
forfeiture to the goods of a /e/o de _/?, 
a fubfequent pardon of the onencewill 
not dived the king of his right, 53 

j. But when nothing veils before oiiice 
found, a pardon before the requilition 
eatinguifhes all forfeitures, 54 

PARISH. 

I. A parijh is an eccleiiailical divifion ; 
it is conllituted by eccleiiaftical power, 
and may be altered by the king and 
ordinary of the place ; but a vill is a 
civil diviiion, ^ddijoti'-u. Ofnvay, 237 

t. A parifi is under the fuperiniendancy 
of the parfott ; a vill is under the care 
of the conllabic, 237 

See Recoverv—-Fine —Vili.. 

PARLIAMENT. 

[. On an adjournment of a parliament the 
fefiion continues, but alter a proroga¬ 
tion all mull begin de novo, 242 

I. In general, an adjournment is made 
by the houfe of lords or the houfe of 
commons themfelves ; but the chan¬ 
cellor has adjouined the houfe of peers 
ex mandate domini regis ; and ^lutcn 
Ehxabetb adjourned the houfe of com¬ 
mons by commiffion under the 
GR^AT SEAL. By Ai KI NS, 

242 

PARTNERS. 

r. If one of two partners lign an arbi¬ 
tration-bond “ for himfelf and part- 
“ ner,” where fucb partner is not a 
party to the arbitration, the partner, 
though not bound to perform the 
award, yet a refulal by him to perform 
it is a breach of the condition, Strang- 
Jard v. Green, 228 

>. On a fubmillion to arbitration of all 
matters concerning a partnerihip, an 
award that all fuiis ihallceafe” ihall 
be intended all fuits concerning the 
partnerihip, iSid. aaS 


I. The word paying,'* in the cafe of 
an heir, is not a contntion, but a limi¬ 
tation, 286 

PLACE. 

In what cafe a place (hall be intended, 
where it is omitted to be laid in the 
pleadings, 304 

PLEADING. 

1. In replevin, if the defendant juflify 
the taking fora herioe due upon every 
alienation without notice, the plaintiff 
may deny that any heriot is due upon 
alienation, Wilcox v. Skipnuitb, 4 

2. In replevin, a plea acknowledging 
the taking ** in preediSe loco** is good, 
without faying tempore jue, ibid. 4 

3. If, on an avowry for a heriot, (hewing 

tenure by fealty and twelve Jhillings 
rent, the plaintiff admit the tenure 
and traverfe the prefeription, and the 
jurv find a tenure by fealty and three 
Jhillings rent, this variance is not ma¬ 
terial, ibid. 5 

4. It is a rule, that what the parties have 
agreed in pleading (hall be admitted, 
though the jury find otherwife, 4 

5. To an adlion of trcfpafs on theca(e 

for diflurbance of common, the de¬ 
fendant may plead licence from the 
lord of the manor ; but he mull (hew 
that fuBicient common was left for the 
plaintiff, Smith v. Fever el, 7 

6. In an adion on the cafe by a com¬ 

moner againil the lord of the manor 
for dillurbance of common, the com¬ 
moner mud particularly (hew the fur- 
charge : but againil a firangtr lie 
may declare generally, that the de¬ 
fendant put in hib cattle, viz,, horfes, 
cows, hogs, &c. ita quod communiam 
in tam amplo modo habet^e non potuit. 
Smith V. Feverel, 7 

7. On a feire facias againil heir and 

terretenants, if the (heriff return the 
defendant terretenant" he cannQit 
plead *' non tenure,** and traverfe the 
return, Wbitrang v. Blaney, 10 

8. A IheriiTs return of ** a refecus** 

cannot be traverfed, to, mnit 

B b 2 9- L| 
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9. In doiver the^ tenant may plead an 

exifting leife made by the hulband of 
the demandant before any title to dower 
accrued, and that he conveyed the re- 
Tcrfion, Anonymoust 1 8 

10. If a bond be to perform an award of 
two perlbns, or eitherofthem, it is not 
fufficient to plead that thofe two made 
no award, without faying nec eorutn 
aliquisy Bridges v, Beddingfleldf 27 

11. So if a fubmiffion be de pr/emijps vel 

aliqudparte inde, it is not fufficient to 
plead ** no award,” without faying 
nec de aliqud 'parte indoy 27 

12. In debt on an award that the defend¬ 

ant fhould deliver up a feat in the 
church on the firft of November fol¬ 
lowing ; quare. If it be a good plea that 
the feats were pulled down before that 
day without his knowledge or confent f 
Bridges v. Beddingfieldy 27 

13. A declaration in an aftion in an 
inferior court muft alledge, that the 
caufe of aftion arofe ^within the jurif- 
diaion of the Court, Squibb v. Holey 

3» 

14. In debt on bond conditioned to pay 
fuch fums as he fliould receive at a 
certain place, if the defendant plead 

payment,” and the plaintiff rejoin 
•* non-payment of fuch a fum received 
** at the place appointed,” a rejoinder 
that the plaintiff*' appointed no place” 
is a departure from the plea, Sams nt. 
Dangerfeld, 31 

15. In debt on a bond to pay fo much 

money upon making fuch affurances, 
the plea of folvit ad diem muft ftate the 
day when the affurances were made ; 
forotherwife the Court cannot judge 
whether the money was immediately 
paid, purfuant to condition. Duck 
•V. Vincent y 33 

16. If A. agree to affign a leafe to B. 
and B. agree to pay proinde fuch a fum 
of money, the declaration in an aftion 
by A. to recover the money muft aver 
that he affigned the leafe. Smith v. 

i Sbelburyy 34. 

ty. The ftatute 23. Hen. 6. c. 10, 
relating to fheriffs bonds, is a public 
0^, aw therefore need not beipecially 
pfamdOT, Simp/on v. Ellis, 36 


18. Ifan executor plead two judgiAsntSs 

and no a_^ts ulttoy a replication that 
he only paid fo much on each, and 
keeps both on foot per firaudenty is 
good, Mafon v* Stratton, 36 

19. If a bond for the performance of 

covenants contain only a provijii 
and no exprefs covenanty a breach 
cannot be affigned, Su^cld v, Bajker^ 
njillcy 36 

20. If A. recover in trefpafs againft B. 

and after execution taken out a ftatute 
pardons the aft in which the trefpafs 
was committed, B. may bring an 
audita querela on this ftatute to be re¬ 
lieved from the judgment; for the 
defendant cannot plead the recovery- 
in trefpafs by way of efloppel ; and if he 
could, it would be bad with a traverfe 
of the aft which conftituteu tlte trefpafsy 
Benfon v. IdUy 3* 

21. If a judgment be given for a defend¬ 
ant for a default of the or other 

defcfl of the declaration, he cannot 
plead this *' judgment recovered” in 
bar to another action for the fame 
caufe, Rozal •v. Lampeuy 42 

22. To ajfumffit upon an indebitatus and 

a qitnntum meruit for fifty pounds the 
defendant may plead, that after the 
promife, and before the aftion, there 
was an account fated between him and 
the plaintiff, and that upon his pro- 
mifing to pay the balance the plaintiff 
promifed to give him a releafe, MiL- 
nvard v. Ingram, 44, 

23. In declaring upon a promife, if the 

plaintiff, ftaling the time and place, 
alledge that it was then and there made, 
it fhall be intended made at the infance 
of the plaintiff, 45 

24. In debt on bond againft an heir, 

if the defendant plead that his ancefor, 
under a fettlement, leafed his eftate for 
years, and that he has no affets prater 
the reverfion expedlant on the determi¬ 
nation of the faid leafe, the plaintiff 
may reply generally, that he has affets 
by difeent ; for the reverfion is affets 
by difeent immediately, although the 
heir cannot have the benefit of it until 
the term for years expires, Ofbafon v. 
Stanhope, co 

25. u 
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9^, In replevin, if the defendant avow 
under a grant of a manor and a g^'ange 
from the king, containing a clanfc, 
that if the grantee (hall be legally 
charged on account of the grange, by 
\ diilrefs or with any rent, he nay enter 
and diftrain, a plea in bar to the 
avowry, with a traverse qiibd de^ 
fendens eji legitimo modo oncratus, is bad, 
Cahhorp v. Heyion, 5^ 

36. A juftiiication under procefs from 
an inferior court need not alledge that 
the caufc of the plaint arofe within the 
jurifdtflion of the court, Crowder v. 
Goodwin^ jg 

•37. In a plea of juftilication under pro- 
cefs from an inferior court, it is not 
neceflary to allcdge that the officer 
returned the writ, Crowder 1/. Good- 
nuint 59 

38. If a defendant alledge feifin of a 

manor, and thereon juiliiies for tref- 
pafs for taking a heriot, and the plain* 
tiff replies that was jointly feifed 
with him, he mull traverfe that the 
defendant was foie feifed, or it will be 
bad on demurrer. Snow and Others v. 
Wi/eman, 60 

39. In a fuggeftion in prohibition for 

tithes, if the plaintifFintitIc himfelfby 
prefeription under an abbot,a.nd (liews 
unity of poiTeflion by the 31. lien. 8. 
c. I. a plea tliat the abbey was founded 
within time of memory, confefling the 
unity afterwards, is good ; for he 
need not traverfe the prefeription, 
ihid, 60 

3». The omillion of a traverfe when it 
is neceflary is matter of fubftance, ihid. 

60 

31. Tout terns prijl cannot be pleaded 
after imparlance, for petit hcentiam ;«• 
terloquendi is faying, “ I will take my 
** time and refolve what to do and 
therefore tout terns prijl is Inconflftent 
with it. Anonymous, 62 

33. If a plea contain matter in bar, and 
conclude in abatement, the defendant, 

' at his eleflion, may take it either 
in bar or in abatement, Stubbins v. Bird, 

63 

33 - If wafte be brought in the tenet, the 
tenant may plead a fu^render to the 


Icflbr, and demand judgement, becaa(e 
it fhould have been in tne tenuit, ibid* 

34. A declaration as adminiflrator, {hew¬ 
ing, that tbe ojjicial granted the admi- 
niftration is good, without alledging the 
truth only of the official; but in the 
cafe of a peculiar a fpecial authority 
mufl: be fhevvn, Dawsv. Harri/on, 65 

35. To trefpafs for pulling down hedges 

the defendant m.ay plead, that he had 
a right of common in theplace whER*, 
and tliat the hedges were made upon 
his common, fo that he could not en¬ 
joy his common in as ample a manner^ 
&c. Mafon V. Ctefar, 66 

36. An information qui tarn for buying 

a precedent title, ilating the lands 
purchafed to be in A. and that the fon 
of B. conveyed them as defeending 
from his father, and that the defendant 
bought Bdi title, is good; for it is not 
necelTary that the title bought fhould 
be a good title, or appear to be fo on 
the face of the pleadings, Goodwin v* 
Butcher, 67 

37. In trefpafs againft five for fiOiing in 

a feveral and free fifhery, one of th« 
defendants may plead property in his 
mailer, and that he did it by his com¬ 
mand, and traverfe the right of free 
fi.hery ilated in the declaration ; to 
wJiich the plaintiff may reply dt inju¬ 
ria j'ud propria. Wine v. Rider and 
Others, 68 

38. Where a jufllfication goes to a time 
and place not alledged by the plaintiff, 
there mull be a traverfe of both, ibid. 

68 

39. latere. Whether in pleading a com¬ 
mon recovery, if the plaintiff alledge 
two to be tenants to the pracipe, 
without fhewing how they came to be 
fo, or what conveyance was made to 
them, it is good i Wakeman v. Black- 
well, 

40. In a junification to trefpafs for 

taking cattle damage feafant, it is fuf- . 
ficient for the defendant to fay, thatiie 
was po£'eJfed of a term of years, ^c. 
without Hating the particular^ tide, 
SearU Bunneon, 7 ® 

41. In an aflion for anufance, if the 
plaintiff intitlc himfelf generally by 

B b 3 feywjL 
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faying that he w?as pojjcjjid for a term 
of years, it it well enough; for not 
making title to his cafe, ne need not 
fet forth particularly the commence- 
TatntQfxtt ibid. 7 * 

4*. If covenant with B. to pay fo 
much money for tithes, and to be 
accountable for all arrears of rent, 
and B. covenant to allow certain dif- 
burfements upon the account, dl. can*, 
not plead in an aflion of covenant for 
not accounting that he was ready to 
account if B ., would allow him the 
difburfemcnts ; for the covenants being 
piutualf each of them has remedy 
againft the other for non-performance. 
Dr. Sam'ways v. Eldejlty^ 7 + 

43. It is a rule in pleading, that every 
plea mull anfwer the matter which is 
charged upon the defendant in the 
declaration, Sam’ways v. Eldejlcy, 75 

44. If a fubmiffion to arbitration provide 

that the award be under hand and 
“ fealt' the pleading fuch award un¬ 
der feal only is bad, Columbel v. 
Cahmbelt 77 

45. A juftification in avowry for taking 

a diftrefs by virtue of a leafe for ninety- 
nine years, if A. B. and C. Ihould fo 
long live, rendering a heriot after the 
death of each of them fucceffively as 
they arc named in the deed, mull aver, 
that one of them is alive ; and if it 
ftate the death of one of them, it mull 
alfo aver that he died feifed, Ingram <v. 
Tot hill, 93 

46. In a FORM-EDON in difunder, where 

the demandant is brother to the tenant 
in tail, it is fufficlently Ihewn that the 
tenant in tail died without iflbe to fay, 
that the land belonged to him after the 
death of the tenant in tail, Barrow v, 
il^ggett, 94 

47. In a FORME DON in difeendrr, a count 
by the demandant, ftating that his 
eldeft brother is heir to his father, 
and that after his death he is 

, BOW heir, this is not repugnant, ibid. 

94 

48. In a FOR MB DON in difeender, if the 
dcmai^ant in his writ fet out his title 
^fter pe dea^ of ^e tenant in taU, 


and in the count it is only pefb 
mortem, i^c. the additional matter in 
the writ is fupplied to the count by 
the et catera, Barrow <v. Haggett, 93 

49. A declaration in an action on the 
llatutc a. Rich. 2. c. 3. need not re-^ 
cite the ilatuce, for it is a general 
law ; and fuch a declaration is good 
although it recites the llatute, and ufes 
the words “ contrafaciat meudacia** 
for devi/e lies, and omit the words 
“ and other,'* and although it only 
alledge that the defendant dixit men^ 
dacia of the plaintiff, vjz. hac Angli.. 
cana verbo. feqncn. without alledging 
that he fpokeihe words, of Shaft ef . 

bury v. Lord Digby, 98 

50. Although a public llatute need not 

be recited, yet if t.ieparty in pleading 
it undertake to lecitc it, and millake 
in a material point, it is incurable; 
but if he recite fo much of it as will 
ferve to maintain his own adlion truly, 
and millake the reft, this will not vi¬ 
tiate the pleadings, tbid. 99 

51. A declaration in debt on the ilatutes 
I. £liz. c. 2. and 23. Eliz. c. 1. for 
not coming to church, concluding, 
per quod aitio aicre vtt cidcni domino r/gq 
et quer. ad exigtnd. et habend. for the 
king and himielf, is good, Anonymous, 

100 

32. To an aftion of accrevit by nprinci¬ 
pal againft his factor, the faftor cannot 
plead before auditors that the goods 
were bona fcriuira, and that though he 
kept them carefully, yet for want of 
buyers ti;cy were in danger of grow¬ 
ing worfe by remaining any longer in 
his hands, and therefore he fold them 
upon credit to a man beyond fea ; for 
a fadlor, unlefs he has a fpecial autho- 
rity, can only fell for ready money. 
Anonymous, 100 

53. ^tere. If a plea in an a£lion of 
account, after judgment quod computet, 
mull be verified I Anonymous, xoi 

54. If a. declaration in an inferior conyt 
in an aftion of affumpjst. lay the da¬ 
mages above forty /hillings, a judgment 
will be erroneous, Reder v. Bradley, 

192 

55 - A 
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-^5. A plea ofjuflification under procefs 
from an inlterior court need not fet 
forth particularly all the proceedings 
in the court below, Lane <0. Robin/ont 

lOZ 

(;6. To a juftlfication in trefpafs under 
'•a procefs from an inferior court, a 
replication de injuria fud propria ab/jue 
tali taufd traverfes all the proceedings 
in the court below, -Lane v. Robinfin, 

103 

57. Bed ^uarit If fuch a replication be 
good, for the plaintiff mail anfwer 
particularly the authority which the 
defendant is in fuch a iituation ilated 
to have had from the Court, Lcwe v, 

• Robin/on, 103 

58. In trefpafs for taking goods, if the 
defendant juilify by command of the 
lord of the manor, of whom the plain> 
tiff held by fealty and rent, and that for 
non-payment of the rent he took the 
goods by way of dillrefs, the plaintiff 
may reply, that the place whcrs is 
extra, abs(^e hoc that it is infra 
feodum, witnout taking the tenancy 
upon him, Sherrard v. Smithy 103 

59. Replevin : If the defendant juflifies 

the taking damagefeafant on his free¬ 
hold, and the plaintiff' replies in bar 
that the place wh ere is common field, 
in which he has a prelcriptive right as 
appendant to two acres in another 
place, the defendant may rejoin a 
cufiom for every freeholder who has 
lands lying together in the faid common 
field to indole them againft him who 
has right of common, and he need not 
aver in fuch rejoinder that the lands he 
inclofed did lie together, for that Ihall 
be intended, or otherwife he could not 
inclofe them : but quaere. If he ought 
not to (onfefs the plaintiff’s right of 
common, and a<vifid it by alledging 
the cufiom to inclofe f Hickman nj. 
Thorne, 104, 105 

60. A prefeription cannot be pleaded 

againff a prefeription, without a tra- 
verfe, Hickman v. Thorne, 105 

In debt by an executor againft an 
adminifirator for money due from the 
intefiate tp the tefiaidr, the defendant 


cannot plead a releafe of all right axik' 
title granted to him *by the plaintiff 
before probate of the will, Morris v. 
Fiilpet, 108 

62. One bond cannot be pleaded as 

having been given in difeharge of 
another bond by the fame obligor* 
Peck V. Hill, 137 

63. But queere. Whether to debt againft 

an adminifirator on a bond by the in- 
teftate.the adminiftrator may not plead 
that he gave a bond in his onvn name in 
difeharge thereof? for on the firft he 
could only be charged Je bonis tefiedoris^ 
but on the latter he is liable in his own 
right. Peck v. Hill, 137 

64. B ut it is determined, that to an a^ion 

of debt on bond, a plea that it was 
given as an indemnity to the plaintilPs 
teftator againft another bond is bad, 
Meafe v. Meafe, 137. margim 

65. To debt on bond againft an admini- 

ilrator, he cannot plead that he gave 
another bond in his own name in 
difeharge of the firft bond. Peck v. 
Hill, 157 

66. To debt on bond againft an executor, 

if iffue be joined whether he had affets 
on a particular day, it is bad. Read v. 
Daw/on, 139 

67. Two affirmatives cannot make an 
iffue, nor can iffue be joined after 
traverfe with a hoc petit, i^c. ibid. 140 

68. A declaration in cafe for difturbance 

of common, fetting forth the plaintifPs 
right to the common only, with a 
cumque etiam, iSe. that he had right of 
common in the place where, and 
afterwards charging the defendant 
with doing the damage, that is 
affirmative enough; for this cafe it 
not like to an ^ion of trespass, 
quare cum he did a trefpafs, for then 
the fenfe is imperfe6l, Styleman v, 
Patrick, 14® 

69. In pleading a prefeription for toll^ 

the particular kind of toll mull be 
ftated ; for if it be toll thorough, d 
confideration muff be laid; but if it be 
toll traver/e, a confideratjon is implied, 
James v, Johnfien, 143 
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•^o. Toll or any other profit a prendre 
appurtenant toa manor may be claimed 
by alledging a que eJieUe in the manor, 
James m. JohnJiont 144 

71. But toll may be preferibed for ge¬ 
nerally, 144 

74. If, in an aftion of account, the 
plaintiff declare, that the defendant, 
from the firjl oj March to the jirjl of" 
May, was his receiver, a plea that he 
was not receiver from the JirJl of 
March to the firjl of May is bad ; 
for he might have faid, that he was 
not receiver, tnodo et forma j and the 
time, being immaterial, ought not to 
have been made parcel of the iflue, 
Brenun v. JobnJlon, 145 

73. In an a£lion of account againft the 

defendant as receiver of eighty pigs of 
lead, A PLEA that he did net receive 
** eighty pigs of lead.” without fay¬ 
ing ‘‘ or auv part thereof J' is bad. 
Brown V. Johnjion, 14^ 

74. T.'ie error that a plea concludes to 

the court, when it ought to conclude to 
the country, niiift be Ipccially afligned. 
Brown v. Johiijian, 146 

75. An adtion on the ftatute 2. Rich. 2. 
c. 5. to prevent perl'ons from llande>- 
ing great men, mufl: be brought qui 
irm pro domino rege quam pro Jeipji, is’e. 
Bora’Towufacnd'V, Dr. Hughei, 167 

It has been held, that the defendant 
in an aflion of Jean. mag. on the ftatute 
2. Rich. 2. C. 5. can only e.\plain but 
cannot jifiifciixe words, becaufe being 
a qui tarn adtion the king is concerned, 
ibia. 167 

77. To an aflicn of trefpafs and falfe 
imprifonmeni,the defendant may plead 
in juftification, that he was fervant to 
THE SHEP IFF, attending upon him at 
the time of the ajjraoe j that he received 
it command from the’ flicriff to bring 
the plaintiff, being another of the 
Iherilf’s fervants, from a cm'venticle y 
and that finding him there, he did 
iHclliter manus itnponere upon the plain¬ 
tiff, and brought him before his maf- 
I ter, qua? ejl eadem tranfgrtjjJiOf a^ne/jy- 
fnous, 167 

28I. In trefpafs of alTault, battery, wound- 
’ imprifonment, a plea of 


not guilty as to the affault and battery^ 
and a jujlification as to the falfe impri- 
fonment, without faying any thing as to 
the wounding, is bad j for the whole 
charge is not anfwered, j^nonymoust 

167 

79. But in fuch cafe the Court wijf' 

permit the defendant to amend his 
plea, and to plead not guilty of the 
wounding. Anonymous, 168 

80. In ajfumpfit againll a perfbn as exe¬ 

cutor, A PLEA in abatement that the 
tefiator made another perfon executor, 
who proved the will, and took upon 
him theexecution thereof,mulltraverfe 
that the defendant was executor, 
Singleton nj. Banutree, j68 

81. In covenant to repair, if the breach 
be affigned generally that he did not 
repair, a plea that he did repair is 
good after verdift, Harman's Cafe, 

176 

82. In trefpafs of affault, battery, and 

impi'ifonnient, until the plaintiff fhould 
pay eleven pounds and ten Jhilhngs, if 
the defendant j unifies by rcaibn of ani 
execution and a warrant thereon for 
eleven pounds, without mentioning the 
ten JhiiUngs, the plea is bad, Harding 
• V . Dear tie, 177 

83. In quare itnpedit, a declaration that 

A. was feifed in fee of the manor to 
which the advovvfon is appendant, and 
prefented B. and then granted the next 
avoidance to the plainiilf, and that by 
the death of B. he was intitled to 
prefent, is good, without Hating that 
the prefentation to B. was tempore 
pads, Stroud •v. Horner, 183 

84. If, in quare impedit, the incumbent 

plead in bar that at the time of the 
writ the church was full by collation 
on a lapfe, and the plaintiff reply that 
on fucli a day and year the patron 
prefented him as clerk, and traverfe 
tliat the church was full by collation^ 
A HE JOINDER that the church was 
full by collation, with a traverfe that 
the patron fuch a day and year pre¬ 
fented the plaintiff, is bad } for rt is 
a departure from the plea in bar, 
StroiA V. Horner, 1 gU 
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S5. In qaart impedit, if, to a pica of 
collation pleaded in bar, the plaintiff 
reply a prefentation to hintfelf on 
fttch a dayt A REJOINDER traverling 
the prefentation m the day mentioned 
is bad ; for it is making the time 
.parcel of the ifloe, ibid. 184 

86. Where a traverfe maft conclude to 
the countryt and not to the courts ibid. 

184 

87. In quare impcdit the plaintiff mutt 
date his title in the declaration ; for 
he mutt recover by his own ftrength, 
and not by his adverfary’s vveaknefs, 

88. In pleading a prcfcrlption far com- 
* mon for a certain number of cattle 

belonging to a yard-land, he need not 
fay levant upon the good land ; fed 
aliter if it be common without number, 
Stevens V. Aujiin^ 185 

89. On ajudgment in an inferior court, 

of which the mayor is the judge, it may 
be either pleaded in abatement in tlie 
court below, or affigned for error in 
the court above, that the mayor had 
not received the facrament purfuant to 
13. Car. R. c. I.; for the ftatute 
having, in fuch cafe, made lus election 
•void, the proceedings were coram non 
judice, Ipjley 7'. 'iurk (Sed vide 5. 
Geo. 1. C.6.), 194 

90. To a juftification of trefpafs and falfe 

imprifonment under procefs of an 
inferior court, if the plaintiff reply 
that the caufe of action did not arife 
within the jurifdiftion, the defendant 
may rejoin that the plaintiff alledged 
in his declaration that it did arife 
within the jurifdiftion, Uigginfon v. 
Martin, 195 

91. A juftification to trefpafs under pro¬ 

cefs of an inferior court need not ftate 
the kind of trefpafs, whether a claufum 
fregit or other trefpafs, Uigginfon v. 
Martin, 195 

92. A juftification under procefs of an 

inferior court, ftating the proceedings 
with a taliter procejfus, ^c. is fuffi* 
cient, ibid. 195 

93. A juftification under procefs of an 
' inferior court need mot ftate by what 


authority the court was held, ibid, 

94. If a declaration in an inferior couit 
ftate that the caufe of aftion arofe 
within the jurifdiSioa^ and a verdift be 
given for the plaintiff^ the defendant 
on an adlion of trefpafs againft tHe 
plaintiff and the ffetr of the court for 
arrefting under its procefs, cannot re¬ 
ply to a juftification that the caufe of 
adlion did not arife within the jurif* 
diftion, Uigginfon v. Martin, 19^ 

95. In replevin, if the plaintiff alledge 

the taking at A. and they were taken 
at B. the defendant may plead noneepit 
modo et forma, but then he can have 
no return ; for if he would have n 
rciarno habendo,\\t mqft deny the taking 
to have been where the plaintiff has 
laid it, and allcdge another place in hU 
avowry. Anonymous, J99 

96. To debt on bond conditioned to grant 
an annuity within fix months after 
“ the death of A. and if he refufe on re* 

•* quell: to pay 30QI. and if he fail ini 
“ payment thereof the bond to be for- 
“feited,” the defendant may plead 

grant tendered within the fix 
“months;” for the plaintiff, by not 
making the requeft in time, has dif- 
charged one part of the condition, and 
the law will difeharge the defendant 
from tl’.c other, Bajket v, Bafket, 200 

9^. The ftatute of Limitations cannot 
be pleaded to an a£iion of debt brought 
by an executor againft a Iheriff to 
recover money levied on a fieri facias 
under an execution fued out by the 
teftator, Cockram v.Wclby, 21* 

98. In ajfumpfit on a promife to fave the 
laintiff harmlefs in the poffelfion of a 
oufe, in confideratioo of his paying 

fo much a year, an allegation that fuch 
a perlbn fued him and recovered judg¬ 
ment is fuificient after verdi£l,although 
it is not ftated that the difturber had! 
title. Major V- Grigg, ' *13 

99. To an aflionof debt on a judgment, 
the defendant cannot plead' that h8' 
was committed in execution on this 
judgment, at the fuit of the pluntiff,' 
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c the plaintiff* he had paid the money to 
TH8 MARSHikL in fatisfadion of the 
judgment* Jayior Baktr, Zli}. 

too. In an aftion of covenant to make 
fuch conveyance of lands in ’Jamaica 
as Qounfel ihall advife, a plea that 
Counfe] did advife a bargain and fale 
with the ufual covenants is good* with¬ 
out fetting out the covenants particu¬ 
larly, Goff'V. Bliia, 239 

101. A declaration on the ftatute zg. 
Elia. c. 4. by a fheriff for his fees on 
an execution, flating it to have been 
made at a feflion of parliament by 
froregation held at WcAminftcr 15 
Pebruary 29. Eliz. is bad on demurrer, 
although the datute is publiihed in the 

tinted copies of the ftatutes to have 
een fo held ; for it appears by the 
roll, that the parliament begun 29 
Oftober, and was adjourned from that 
lime to the 15 February, and then 
continued till it was dijjohed. But 
being a particular Jiatute, of which the 
J udges will not take notice unlefs it 
be pleaded, this mif-recital is aided by 
a verdicl; for the defendant, to have 
taken advantage of it ought to have 
pleaded nul ticl record. Spring v. Eve, 

241 

102. But in & general ftatute, if the party 

pleading it vary, either in thej^^r or 
the title of it, it is a failure of record. 
By Atkins, jjujlice, 242 

103. Pleadings in an inqnifition againft 

the receiver-general of a county, 
jittorney-General v. /Iljlcn, 247 

IC4. In an action on the cafe for flopping 
water running to the plaintiff's mill, 
V/\ih a. continuando, a plea that the 
flopping was centra vcluntatem, and 
that on fuch a day, which was between 
the jirjl and the lajl day laid in the 
conttnuando, the plaintiff himfelf had 
abated the nufance, is not good in har 
of the atlion ; for in an artion on the 
cafe the plaintiff is ftill intiiled to the 
damages that accrued before the nu¬ 
fance was abated, Kendruk v, Bart- 
K lattd, 253 

105. In trefpafs for taking four loads of 
wheat and four loads of rye, &c. a 
juflifiwtion that they were taken by 


the churchwarden from the reilormAttt 
a/equejlratien from the biihop for not 
repairing the chancel, mull aver that 
the chancel was out of repair, that no 
more was taken than what was fufH- 
cient for the repair, and anfwer the y 
taking of the different forts of graiy, 
Wal-ixyn v, Aviherry, 259 i 

106. In an ajjfumpjit on a promife to pay 

five pounds at the requeft of plaintiff, 
in confulcration of exchanging horfes, 
the defendant cannot pleM that the 
plaintiff before aftion brought dif- 
charged him of his promife, for the 
money was due immediately the horfes 
were exchanged ; and not being paid, 
the promife was broken ; and theri, 
a parol difeharge is not fufficient, 
Edwards <11. Weekst *59 

107. In debtfor rent on a leafe for years, 
in which it is “ provided, that if 
“ the rent be behind and unpaid by 
** the fpace of a month next after any 
•' or either of the days of payment, 

then the leafe to be void,” a plka 
that the rent was behind a month 
after the day on which it was referved 
to be paid, and fo the leafe void, is 
bad, unlefs it alledge that the rent was 
demanded ; for although the rent be 
due without demand, yet the {nterefi 
ihall not be determined, without it, 
which muft be exprefsly laid in the 
pleading. Steward v. Allen, 264 

108. An executor cannot plead non deti- 

net, except where the teftator might 
have pleaded nil dehet, Qiway v. Hoi- 
dips, 266 

109. I'o an infprmation qui tarn the de¬ 

fendant may plead in difability that 
the plaintiff is outlawed, although the 
flatutc on w'hich the information is 
brought allows atty perjon to inform, 
Atkins V. Baylis, 267 

11 o. Outlawry pleaded in the fame court 
need not be fuh pede Jigilli, Atkins v. 
Bujlis, 267 

111. In pleading outlawry to a qui tarn 

information, the identity of the plain¬ 
tiff is fufficiently averred by the rela¬ 
tive aferefaid, 268 

112. In covenant againft an executor, 
where the plaintiff and the teftator 

agreed 
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agreed with each other to repay in 
proportion to the futn that an eilate 
Should fell for lefs than a certain fum* 
and the tedator covenanted for faitnfelf 
and his executors to pay his proper- 
tign to the plaintiff, ** fo as the plain- 

I »* tifP’ (without faying ** or his exe- 
cutors or adminillrators”) gave him 
*' notice in writing of the faid fale by 
the fpace of ten days,” the declara¬ 
tion is good, although it aver that 
notice was given to the e.itcutor, and 
does not (late any notice given to the 
executor. Hardwood v. Hdliard, 268 

113. But fuch a declaration tnuil exprefsiy 
ilatc, that the notice was given in 
•writing ; for to fay that he gave notice 
Jicundum formtim rt ejj'tSum cmdiiicnis 
is not luhicieiit, Hat-wood v. ililltard^ 

269 

114. If an adlion againft a carrier be 
laid in London for lofing goods there 
which were delivered to him at Be<verly 
to be re-delivered at London, if the 
defendant plead that he was robbed of 
the goods at Lincoln, ABSt^E HOC 
that he loft them at London, the plea is 
bad both^in Juhftance and in form, for 
robb.’ry is no excufe for a common 
carrier ; but if it were, the traver/t 
would be bad, becaufethe judiheation 
is not local. Barker •v. Warren, 871 

1 j 1^. In an aflion on the cafe for difturb- 
itnee of common, a special plea 
that A. being (eifed of fuch lands, with 
all commons and emoluments to the 
premifes belonging, or therewith ufed, 
conveyed them to the defendant; and 
that the tenants and occupiers of the fa’d 
lands, &c. have u/ed to have common 
therein, virtute cujusfit, having right, 
did put his cattle in to take common 
there ; and that there was fufficient 
common both for the plaintiff and 
litmfelf; is a fufficient ftatement of a 
fight of common ; and although it 
amount to \.\sogeneralijjue, yet as it alfo 
difcfofes matter of lanu it is good, 
Birch If. Wilfon, 274 

li6< To trefpafi againft feveral perfons 
for entering into a brewhoufe and 
keeping pofTeffion and taking away 
fifty lbTlIings,if the defendants juftify 


under a warrant from coinmiffioners of 
excife, by an aft of parliament giving 
the n authority to aft uixsii the negleft 
or refufal of two or more of the juftices 
of the peace, and do not ftatc in his plea 
that two juftices refufed to take cog¬ 
nizance of the matter, fuch j unifica¬ 
tion is bad, Dajhnuood <v. Cooper, 284 

117. If a plaintiff bring an injimul com- 

putafet, when in faft there was no 
auount fated, the defendant cannot 
plead a recovery in this aftion in her 
to an aftion of account for the fame 
caufe, Ro/c aj. Stanaen, 295 

118. In debt on a bond for forty pounds, 
conditioned, “ that if the defendant 

fliould work out the faid forty 
“ pounds at the ufual prices in pack- 
« ing when the plaintiff fhould have 
occafion, for himfclf or his friends, 
to employ him therein, oa other- 
wife to pay the forty pounds, then 
“ the bond to be void,” the defendant 
cannot plead that he was always ready 
to have wrought out the forty pounds j 
for the condition being in the di/^ 
juneti ot, tlic plaintiff has his elcftion 
ti take it either in work or in money, 
Wright •v. Bull, 3°4 

119. In replevin, a plea by the avowant 

that an execution taken out, and that a 
term of years was extended, and an 
aflignment thereof made by the fheriff, 
is good, although no place where the 
affigninent was made is alledged j foe 
it fliall be intended to have been af- 
figned where the land lies. Blackthorn 
'u. Con/elt, 3®4 

120. Non damnificatus is not a good plea 

where the perfon and lands are to be 
indemnified ; for it goes only to the 
pet Ton, and not to tbeland, Shaxtokv, 
Shaxtan, 3 ® 5 

lx I. A plea puis darrein continuance 
pleaded at the aflizes cannot be tried 
there, but mull be certified by the 
judge of affize to the fuperior court as 
part of the record of nifiprint, Abbott 
tu. Rudgeley, JOy 

122. In debt on a bond againft the de¬ 
fendant as adminiftrator. if the de¬ 
fendant p!ead a Judgment recovered 
agaioft the inteftate, and 00 affeti 

ultra, 
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uUrat thp plaintiff may reply that there 
WHS an action agsinfl the inteRate, but 
that he died bei'ore judgment, and that 
after his death judgment was obtained 
and hept on foot by fiaud, RanJafs 
Cafi, 308 

123. Id debt on an arbitration bond, if 

two things be awarded, the one within 
and the othernot within the fubmifiion, 
the breach tnuR be affigned on that 
which is within the lubmidion, Hiilv. 
T^borHf 309 

124. Reciprocal covenants cannot be 

pleaded one in bar of another. Hill v. 
7 borttt 309 

125. In ^n ajfumpfit for money had and 
received, a quantum meruit for wares 
fold, and an injimul computajjet, if the 
defendant plead the Ratute of Limita¬ 
tions, the plaintiff may reply that the 
a^ion is grounded on the trade of 
merchants, and that the defendant was 
his factor, &c. Fa\ ringtou v. Lee, 31 z 

126. A prefeription can only be annexed 

to an eRate in fee ; and therefore a 
declaration Rating that the plaintiff 
was feifed of a tenement called Eajl, 
and the defendant of another tenement 
called brJ'eJi, and that he and all thofe 
whefe eRate he had ufed to fetch jfto/- 
^waicr from the defendant’s clofe, is 
bad : for it only alledges that he was 
jeil'cJ, not that he was feifed in fee, 
Si<.bel V. Skelten, 318 

127. Ancient grants of franchifes and 
liberties mult be allowed in eyre, or 
they cannot be pleaded ; but a private 
grant, though made beyond the time 
of legal memory, may be pleaded, 
though not allowed ; as a ^rant of a 
nianor from a prior in the reign of 
Henry the James v. Trollop, 320 

128. A declaration in prohibition, fhew- 
ing a grant made in the reign of Henry 
Ae Firft by a prior who was ieifed of 
ai manor and of the tithes thereof 

Jimul et Jemel, as of a portion of the 
tithes of the faid manor and tithes, 
paying tp the faid ^tioefveJhillings 
a year, and that the fame modus was, 
After the diffolution of priories, paid to 
tht^ing, &c. and io pleading a pre- 
feription medut decimandi in difeharge 
of tithes, ii good, James -j. 3 rellop,120 


POLICY. 

On a policy of infurance on a fhip from 
J. to C. and from thence to Briftol, 
if fhe (hould arrive there or at any 
other port of difeharge in England, 
if the fhip touches At Briftol, and takes 
in provifions there, and proceeds from* 
thence without difeharging her cargo, 
and is loR in her voyage to CeUes, 
the underwriters are not liable, Dun¬ 
ning v. Lafeomb, 367 

POSSESSION. 

PoffcRion is fufHcient title in an aflion 
againft a wrongdoer. Major v. Grigg^^ 

POSSIBILITY. 

1. A poflibility coupled with an intereft 
may be granted over, 106, 107 

2. A grant by an executor of part of the 

goods of (he teRator, although but a 
poflibility until probate obtained, is 
good, for he has an intercR in the goods 
of the deccafed from the time of bis 
death, 108 

POWER. 

1. A bare power is not aflignable ; but 
where it is coupled with an intereR it 
may be aiEgned, H'arren v. Arthur, 

3>7 

2. If a leafe be made with exception of 
the trees, and a power referved to the 
leffor to enter on the demifed premifes 
and cut them down, the leffor may 
aRign this power ; but if the afGgnee 
do not Rrii'dly purfue it, the leffee may 
maintain trefpafs both againR the lejfor 
and his affigiiee, Warren ‘v. Arthur, 

3*7 

PRESCRIPTION. 

1. A prefeription for toll appurtenant to 
a manor may be claimed by a que. 
tjiate in the manor, Jamesv. JohnJlon^ 

144 

2. A prefeription can only be annexed 
to an eRate in fee, Scebtl <v. Skelton, 

318 

3. In what manner a prefeription may be 

pleaded}^ 321 

4 ; 
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^ In prefcribing for common for a cer¬ 
tain number of cattle, it need not fa/ 
the/ were levant et coiichant^ Ste^vens 
V. Aujlin, 185 

PRESENT AT ION. 

>. if a church becomes void by reafon of 
fimony in the patcon, a prefentation by 
the king is good, although the fimony 
be pardoned ; for by the fimony the 
intereft vefied in the king, Rex v. 
T'urvily 52 

i. If there is a right of prefentation in 
three by turns, they are tenants in 
common, and one of them may grant 
the next avoidance, Crojfman v. 

• Churchillf 97 

5. If a man get a fee by prefentation, 
and make that his title in a q^ujtre 
imptdit, he muft alledge it to be tem¬ 
pore pactst Stroud v. Horner^ J85 

PRIVILEGE. 

1. An attorney arrefied on an attachment 

of privilege lhall be dlfcharged on 
common bail. Long's Caje, r8i 

2. Privilege may be fuperieded by cafes 

of neceility, Countefs of Korthumher- 
land’s Cii/ct iSa 

PROCESS. 

1. Procefs on a plaint in an a£lIon in an 

inferior court is a good excufe for the 
silieer in an aAion of falfe imprilon • 
ment. Squib v. Hole, zt.) 

2. An officer is jufiified in executing 

procefs from an inferior court, although 
the caufe of the plaint did not arife 
within the jurifdiftion, Croivder i'. 
Goodwin, 59 

3. Procefs of an inferior court directed 

fervienti ad clavem is good, without 
faying minijlro curia’, Crmudtr "v, 
Goodwin, 5 9 

4. Procefs from an inferior court retui. - 
able at the next court, without men¬ 
tioning a day certain, is good, ihitl. 

59 

Procefs on a plaint in an inferior couit 
is good, although it do not date the 
name of the plaintiff, ihid, 59 


PROHIBITION. ' 

• 

1. A prohibition lies to the fpititual court 

to a fuit againfi parifhioners to compel 
payment of a tax made by order of tho 
bifhop towards rebuilding the church, 
Rogers V. Dawnant, g 

2. But not if fuch a rate be made at a 

veftry of the parifhioners regularly 
fummoned, ihid. 8 

3. A prohibition lies to thefpiritual court 
on a fuggeflion that the defendant 
being chofen churchwarden the bifhop 
tendered him an oath ex ojicio, 
Waterficid v, Rijhop of Chicbefter, 11 g 

4. Same point, Weeks's Cafe, 278 

3. By 12. Car. z. c. 12. No bifhop or 
' ecclefiafiical judge (hall tender or 
adminiflerto any perfon whatfoever 
THE OATH ufually called the oath 
ex ojjicio, or any other oath whereby 
he may be compelled toaccufehim- 
fi-lf,” ^79- uotis 

6 . A prohibition does not lie to the 
fpiricual court to flop a fuit to compel 
a rate made, at a veftry regularly 
fummoned, by the parifhioners, fur the 
repairs of the parlfh-church, Cq/e of 
Rerviondfey Church, 

7. The Court will not compel the parties 
to take liTue upon a fuggefliou for a 
prohib'Lion, where, upon examination, 
they find it to be falfe, ibid, 223 

5. I ij r.ri aiflion on the cafe in the flterilF’s 

a'u:l, if the declaration alledge that 
the- caufe of adion arofe within the 
jiirirdidion of the court, when in fad 
it «'id not, and the defendant regled 
to pK-ad to the jurirdidion, the Court 
will not grant a prohibition after ver* 
did and judgment given in the court 
below, fflendyko j. Stint, ijz 

9. ^ua-re. Whether a preftription to an 

alfte in a church, which he and all 
thofc, &c, ufed to repair as belonging 
to a manor where ho had no dwelling- 
houfe, but only land, be a good fug- 
geftion f .r a prohibition ? Shambrook 
• V . FcttiplaKt, 283 

10. Prohibition lies on a libel collufively 
brought in the fpiiiiual court to dif- 
folve a marriage on the ground of 

inceft^^ 
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tnujt, with a view to baftardize the 
ilTuef Anonymouit 315 

Xl* The fpiritual court is to judge whe> 
ther a perfon is capable of making 
a will, and therefore (hall not be fro- 
bihiud from granting probate of a will 
made by an infant, upon a fuggedion 
that he was under feventeen years of 
agej Smallwood v, Brickhoufit 316 

12. In what manner a declaration in 
prohibition may ftate a modus deci~ 
ntnisdi, James v. Trollop, 321 

PROMISE. 

I. Where promifes are mutual, perform¬ 
ance need not be averred, 3) 

%, In ajfumpfit on a promife to pay five 
pounds in confideration of exchanging 
mrfes, the defendant cannot plead a 
parol difcharge, Edwards v. Weeks, 

*59 

3. But where a promife is made to do a 
thing at a future day, fuch promife may 
be difcharged by parol at any time 
before a breach of the promife is made, 

*59 

PUIS DARREIN CONTINUANCE. 

1. If in the calling on of a caufe at the 

affixes the party plead a puis darrein 
continuance, which is demurred to, it 
mull be certified to the fuperior court 
as part of the nifi prius record, Abbot 
w. Rugeley, 30/ 

2. A plea puis darrein continuance, when 
verified by oath, cannot be refufed by 
the Court, Lovel v. Eljtojff', 307. cited 

PURCHASE. 

1. When the heir takes by purchafe.the 
anceflor muft depart with hi:> whole fee, 

20S 

2. In what cafe the heir fltall be faid to 
take by pureba/e, and not by dijeent, 

zil6 


Qe 

<t.U A R E I M P E D I T. 

>. In quare impedit, the procefs, by the 
cJhmon law, was Jummont, pone, and 
^rqfs injittitt^ 264 


2. But by the (latute Marlberge, %%. 
Hen. 3. c. 12. itisenadled, “Thatio 
‘‘ a^ plea of quare impedit, if the 
“ diflurber come not at the firft day 
** that he is fummoned, nor call no 
*' effoin, then he lhall be attached zx. 

another day ; at which day if he 
“ come not, nor caft no eifoin*, 

** (hall be diftrained by the great 
“ dijlrejs ; and if he come not then, 
** by his default, a writ to the bijbop 
*' of the fame place lhall go, that the 
claims of the difturber for chat time 
*' (hall not be prejudicial to the plain¬ 
tiff ; faving to the diilurber his 
right at another time, when he will 
fue for it: and the fame law (hall be 
obferved in all writs where attach- 
ments lie, as in making dijlurhance ; 
fo that the fecond attachment (hall 
be made by hetcer pledges^ and after- 
waids the laft diftrefs,” 265 

3. The Iheriff upon the attachment muft 
return real mainpernors, and not John 
Doe and Richard Roe, Or final judgment 
will be erroneous. Seal v. Long, 263 

QUE ESTATE. 

1. Toll, or any other profit a prendre, 
may be appurtenant to a manor, and 
claimed by alledging a que ejlute in 
the manor, James m. Johnjlon, 144 

2. But a man cannot preferibe by a que 
tfiate for a rent, advowfon, toll, &c. 

*44 


R. 

rate s. 

A race for rebuilding or repairing the. 
church muft be fet by the pariihioners, 

222 

RECITAL. 

In what cafe a title fet out by way of 
recital is good, 142 

RECOVERY. 

1. A common recovery fuffered in a ma¬ 
nor court will not pafs the eftate, un- 
lefs there is a cuftom to fuffer fuch 

recovery ; 
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rtcovery { and therefore, without a 
cuftoni, it will not work a forfeiture, 
KrtH w. Kirbjt 31 

t. A common recovery foffered of lands 
in a liberty pades lands in a ^nfiinS. vill 
within the liberty^ Lever v. Hojier, 4S 

3.. A common recovery of lands in a lieu 

eeuus is good, 40 

• 

4. If there be « parijb and a veil within 
the parilh of the fame name, and a 
recovery be fuifered of lands in the 
vill, and in the deed to lead the ufes 
the parilh is not named, yet they make 
but one conveyance, and the lands in 
the parilh do pafs, Addifon v. Otways 

233 

The refervation of a pepper-corn is a 
good confideration to r<-ire a ufe to 
make a tenant to the prtcdpe. Barker 
V. Keat, 249 

RECTORY. 

The tithes of a reftory impropriate lhall 
not be fcqueliered for the repair of the 
chancel, 25 4 

RELATION. 

In what cafes a matter (hall or lhall not 
be made good by relation, Abraham 
V. Cunningbamt 14^ 

RELEASE. 

1. A releafe given by an executor before 
probate of the will is not good, Mbtris 
V. Philpot, 108 

a. If a conufee releafe to the cognlzor 
ail his right and title to the lands of 
the cognizor, and afterwards fue out 
execution, be may extend the lands 
releafed, ibid, 1 08 

3. So if a debtee releafe to the debtor all 

his right and title which he hath to liis 
lands, and afterwards gets a judgment 
again ft the debtor, he may extend his 
moiety of the lame lands by elegit, 
ibid. 108 

4. But a releafe of all afiions made by 
an executor is good before probao, 

108 

A releafe made for particular pur. 
pofes lhall not be conftrued by the 


general words it contains, but lhall b<f 
confined in its operation tq the fpecial 
intents of the parties, Morris v. PbU~ 
pot, loS. uotit 

6. A releafe of all demands till the 26 day 
of April will not releafe a bond dated 
on that day, Nichole v. Rtte^, 280 

7. A releafe of ** all demands** will not 
bar a future duty, Trevil v, Ingram, 

281 

8. A releafe of ** all demands** dif> 

charges a rent fevered from the re- 
verfion, 28a 

9. If there be a fubmillion of a particu¬ 
lar diflrcrence, and there are other 
things in controverfy, the award of 
general rtlca/es is bad. Hill v. Thorn, 

309 

10: If a fubmillion be of all dilFerences 
till the 10 day of May, and a releafe 
be awarded to be given of all dilFe- 
rences till the 20 day of May, yet the 
award is good, unlefs it be Ihewn that 
there were differences between thofe 
two days, Hill v. Thorn, 309 

remainder. 

5rfDivisE—E states—Limitation. 
REMEDY. 

When a thing is within the fame mifehief 
it is within the fame remedy, ;a 

REN T. 

1. Corn in fheaves, 8 tc. may flow be 

diilr:»ined for rent in arrear, Wiifonv, 
Duiheli, 61 

2. Kent referved upon a re-demife of a 

term of years by the oiiginal leftee to 
the original lelTor, cannot be recovered 
in an adion of debt; for the re-demife 
of the whole term operates as u/urren- 
der of the original leafe ; but relief 
may be had in equity, Lloyd v. Long¬ 
ford, 174 

3. But debt will lie for rent referVed, • 

where a IclTee for years makes an 
ajpgnment of his whole term to a 
ill anger, liiV. >76 


REPLEADER. 
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EPLEADER. 

1» tn deht'On Bond laid to be made in 
London^ if the defendant fay that it was 
made in MiMe/ex» and this is tried, it 
is not aided by the ftatute jz. Hen. 8< 
c. 30. but there mad be a repleader. 
Peck V. Hillf 1 37 

2. In debt on bond againd the defend¬ 

ant as executor, if iiTue be joined whe> 
ther he had alTets on a particular day t 
it is an immaterialiffue, and on verdiA 
for the defendant a replcadcr Ihall be 
awarded. Read v. Daiujen, 139 

REPLEVIN. 

I. In replevin, if the defendant judify 
the taking for a heriot due upon every 
alienation without notice, the plaintidT 
may deny the heriot being due upon 
adienation, Wilcox w. Skipnoitht 4 

8. So in replevin, if a plea acknowledge 
the taking in pradiilo loco it is good, 
without faying tempore quot ibid, 5 

3. On an avowry under a tenure by fealty 

and tnuelve /hillings rent, a vcrdift 
finding it to be by fealty and three 
JhilUngs rent is good, for the fubdance 
is found, ibid, 6 

4. In an aAion of replevin both parties 

are a^Sors ; for the one fues for da¬ 
mages, and the other to have the cattle. 
Anonymous, 199 

5. In replevin, if the taking be alledged 

at A. the defendant may plead non 
cepit modo et forma, but then he can 
have no return ; for if he would have 
a retomo babendo, he mud deny that the 
taking was where the plaintiff has laid 
it, and alledge another place in his 
avowry, Anotymous, 199 

6. In replevin, a plea by the avowant 
that an execution was taken out, and 
that a term of years was extended, and 
an adignment thereof made by the 
Iheriff, is good, although no place be 
alledged where the adignment was 
made, Blackburn v. Cen/eit, 304 

R E CLU E S T. 

i, V^en a thing is to be done upon re- 
within fix months^ or money to 


be paid, if the redueft be not made 
within the time, it is a difpenfation of 
one part of the condition, and the law 
difcharges the other part, 203 

2. What diall be a refufal in law, and 
what not a refufal, 74 

RESERVATION. 

1. On a refervation of rent to the ledbr, 

his executors and afligns, the heir (hall 
not have the rent, 93 

2. The refervation of a pepper-corn is a 
good confideration to raife a ufe, 249 

REVERSION. 

1. Where a podeffion veds without entry, 

a reverjion will veil without 'Claim, 
Anonymous, 8 

2. A fine executed of a reverdon by the 
attornment of lefiee for years, 117 


sale. 

1. A Sale of goods, though made in 

market overt, may be defeated by a 
fubfequent agreement between the 
parties. Mires v. Solebay, 243 

2. If a horfe be bought in a market, for 

which the vendee is to pay ten pounds, 
yet the property is not altered, unlefs 
the money be paid or the horfe deli¬ 
vered ; and the vendor may after¬ 
wards fell it to another perfon. Mires 
V, Solebayf 243 

3. By 29. Car. 2. c. 3. f. 17. ** No 

contraA for the fale of any goods 
for the price of lol. or upwards ihall 
be good, except the buyer ihall 
accept part of the goods fo fold, 
and aAually receive the fame, ot 
give fomething in earned to bind 
the bargain or in part payment^ 
or that fome note or memorandum 
in writing of the faid bargain b£ 
made and iigned by the parties 
to be charged with inch contraA, 
** or their agents thertto lawfully 
•* cuthorifed/* 344 

4. If 
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If A, and B, enter into a verbal 
agreement for the fale of goods to be 
delivered to A, at a future period, 
and there is neither tarneft paidt or 
note or memorandum iigned, nor any 
part of the goods delivered, this con- 
eraA is void within 29. Car. z, c. 3. 
Roudenu v. Wyatt, 2. H. Bl. Rep. 63* 

SATISFACTION. 

I. A prifoner in execution on a judg- 
inent cannot pay the gaoler the 
money in fatisfaftion of the judgment. 
Baylor v. Baker, 214 

a. Onafubmiffion to arbitration refpeft- 
ing 72I. due for rent, an award that 

• the party ihall pay jol. in full fatif- 
fadion of 72I. is good. Godfrey v. 
Godfrey, 303, 304 

SCANDALUM MAGNATUM. 

1. By 2. Rich. 2. c. 5. " it is flraitfy 

defended, upon grievous pain, that 
*' none devife, fpeak, or tell any falie 
news, lies, or other fuch falfe things, 
•* of prelates, dukrs, earls, barons, 
«* or other great men, &c. whereof 
difcord or any Hander may arife 
** within the realm,’* 98 

2. The hiHory of this liatute, and the 

reafon of making it defcribed, 156 

3. This fiatute is a genera] and public 
law, of which the judges of the ieveral 
courts are bound to take notice, 
although it be not fpecially pleaded, 
Earl of Shaftejbury v. Lord Digby, 98 

4. Tofay to a nobleman, You are not 

for the king,' but for fedition and 
*' for a commonwealth, and by God 
** we will have your head at the next 
*• feffion of parliament,” is adionable ■ 
upon this ftatute, Earl of Shaftejbury 
*v. Lord Digby, -99 

A mifrecital of the preamble of the 
ftatute in a part not material to the 
point in queftion will not vitiate the 
pleadings in an adion on this ftatute, 
ibid. too 

ft. The Court will not grant a neta trial 
in an adion upon this ftatute, on ac* 
count of excefiive damages. Lord 
Tvuinfend «y. D r.Hughe f, s 30 

Voi. II. 


7. To fay of a peer of the realow « Hft 

is an unworthy man’, and adft 
** againft law and leafon,” is adion- 
able upon this ftatute. Lord Town/end 
V. Dr. Hughes, 152 

8. To fay of an earl, ** Yon like thofe 

who maintain fedition,” has been 
held adionable upon this ftatute. for it 
touches him in his dignity and honour. 
Lord CromnueWs Cafe, 15 7 

9. To fay, fpealdng of a particular 
nobleman, My lord is a bafe earl, 
** and a paltry lord, and keeps none 
** but rovues and rafeafs like himfelf,’*' 
is adiomAle, Lord Lincoln’s Cafe, 137 

10. So to fay of a duke, that *' He has 

no more confcience than a dog,” 

Duke of Buckingham's Cafe, I57 

11. So to fay, " He is no more to be 
« valued than the black dog which 

lies there,” Marquis of Dorchefter*s 
Cafe, 137 

12. The offence of fcandalizing a peer 

was at common law puniftiable by 
pillory and lofs of ears, 162 

13. The plaintiff upon this ftatute mufi 

fue as wellfor the king as for himfelf t 
and therefore it has beenfaid, that the 
defendant can only explain the words, 
but cannot juftsfy them. Lord Town- 
fend vt Dr. Hughes, 166, 167 

14. The Court will not order fpccial 

bail in an adion on the ftatute z. 
Rich. 2. c. 5. Marquis of DercheSer’s 
Cafe, 216 

SCAVENGERS. 

Scavengers are by cuftom under the 
power of the court leet, and in cafe of 
refufal may be fined. Mayor of London 
V. Gafford, 

SEQJUESTRATION. 

1. S^eere, Whether a fequeftration out of 

chancery is pleadable to an adion of 
trefpafs at common law I 233 

2. The tithes of a redory impropriate 
cannot be feqneftered by the ordinary 
towards the repur of the chancel. 

* 54 * *59 

C c SERJEANT 
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SERJEANT AT LAW. 

1, A SERJEANT at lanu may be fued fay 
original in any of the courts in Weft- 
minfter^Hall | for bis right to praflife 
is nOr confined to the court of common 
fleas, and his privilege relates only to 
inferior courts. Hambleton >y. Screggs, 

297 

j. But by North, Cbie/ JuJliee, a 
fcrjeant at law ihall be fued only in the 
court of common pleas by hill, for be 
is bound by oath to be there, ihit/, 299 

SERVANT. 

1. In trefpafs againft tor filhing in a fe- 

veral and free fifhery, the defendant 
may plead property in his matter, 
and that he did it by his command, 
fl^/ne 1'. /lu'er, 68 

2. Trover will not lie againft a fervant 
for an unlawful intermeddling with 
the goods of any perfon by the com¬ 
mand of his matter. Mires v. Solehaj, 

242 

3. If a condition be to deliver fuch a 

quantity of goods to J» a common 
carrier, to the. ufe of the obligee, a 
delitfery of them to the fervant of A. 
is fufiicient, and the mafier ttiall be 
bound by fuch delivery. Staples -v. 
Alden, 3C9 

SHERIFF. 

1. If a bailiff refufe to take a fuiHcient 
bail-bond from a perron arretted on 
mej'neprocefs, an aftion i n the cafe will 
lie againft the Jbcrtjf ; but the otiiccr is 
not a trcfpaficra^ udtiQ, Smiths. Hall, 

32 

2. A fherilt’s bond (hall be intended 

good until on o^er it appear contrary 
to the 23. lien. 6. c. 10. Stmpjon c*. 
Ellis, 36 

3. The llatute 23. Hen. 6. c. 10. re¬ 

lating to ftieritfs bonds is a public aifl, 
and need not be fpcciaily pleaded, 
ibid, 36. mtss 

4. Same point. Hall v. Carter, 305. /wus 

An a£bon on the cafe wilt not lie 

f againft a fheriff for returning “ ceps 
■erpus et paratum bahea,"’ though 
party do not appear on the return 


of the writ; but the proceeding is Vf 
rule the Iheriff to bring in the body, ' 
and then obtain an attachment, Page 
V. Tulfe, 8| 

6. If the Iheriff fuffer a voluntary efcape, 

the creditor may, at his election, have 
an adlion againft the iheriff, or a feire 
facias quare executionem non againft the * 
debtor, Baf'ett v. Salter, 136 

7. A fheriff may jollify fending one of 
his fervants, during affize-time, to 
bring away, vi et armis, another of 
his fervants, who is at an alehoufe, or 
conventicle, or other improper place, 
negledting his duty, Anonymous^ 167, 

168 

8. A fheriff, if he take bail, is not liable 

to an adlion, although the bail are 
infufiicient, and the principal do not 
appear at the return of the writ, but 
he may be ruled to bring in the body, 
and upon his negletiing fo to do an 
attachment fhall ift'ue, Ellis v. Tar- 
borough, 178 

9. But an aSion lies againft a fheriff for 

taking infufiicient pledges in replevin, 
Rou/e V. Patter/on, 181. notis 

10. The Court will not grant an attach¬ 
ment againft a fheriff for neglefling to 
take a reple An bond, Rex v. Ltnuis, 

181. notis 

11. To an aftion of debt brought by an 
executor againft a fheriff to recover 
money levied on a feri facias under 
an execution fued out by the teftator, 
the defendant cannot plead the llatute 
of Limitations, Cockram v, WeUf, 

212 

12. An adlionon the cafe for negligence • 

lies againft an ex-fheriff fur omitting 
to deliver to the new flieriff a writ of 
fuperfedcas, by reafon of which the 
plaintiff was taken in execution. Cal- ^ 
throp V. Phillips, 2>I 8 

13. By 20. Geo. 2. c. 37. all fhcriffs 

ihall, at the expiration of their office, 
torn over to the fucceeding fheriif, 
by i.'-.dciuure and fchedulc, all fuch 
writs aiid procefs as fhall remain,in 
their hands. Sec. 218. notis 

14. If, while a iheriff is taking a poll, a 
perfon take away the poll-books or 

other 
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other papers, it is diflurbinj? him in 
his office^ and an aflion will lie againii: 
the diilurberj Sba-M v, a Burgcfs of 
Colchcjlcr, 228 

15. _ An information lies againfl a pet Ton 
tor not taking upon him the oflice of 

although ac the time of his 
elcdfion he is under fentet)ce of ex- 
coinmui’ication, and thereby renchred 
ineapiiUle of receiving the facrament 
required by 25. C ir. 2. c. 2.; for it is 
incumbent on fuch perfon to remove 
the difability, Mtornej-Gemral v. 
Bcu'lf 2pg 

16. An undertaking given to theperiff' 
lor the appearance of a party arrelled 

' aiiull be in the form diredled by 
23. Hen 6. e. 10. ; but when the 
undertaking is given to the plaintiffs 
it is not within the ftacuie. Hall v. 
Carter, 304 

STATUTES. 

1. The ft itute 23 lien. 6.c. 10. relating 
to (heriffi bonds, is a public adt, of 
which the Court will take notice 
without its being fpecially pleaded, 
Simp/oa V. Ellis, 36. notis 

3 S. Same point, Ellis --v. Tarloiougb, 178. 

notis 

3. A flatute diredling that feavengers 

ihall be chofen in Londm and Wejimin- 
Jier, and the liberties thereof, accord¬ 
ing to the ancient uf.iges of thof* cities, 
and appointing a new form of eledlion 
in all other places, deltrcys a cujiom in 
the borough of Soutbivari to eledl 
feavengers in a way contrary to the 
directions of the llatute. Mayor of 
London v. Gatford, 39 

4. The ftatute of 5. Edw. 6. c. 16. 

concerning the fale of oliices, does not 
extend to the fale of the office of 
fecr^-tary to the governor of Barbados, 
Daivs nj, Pindar, 45 

5. The ftatute of 13. Eliz. c. 10. re- 

ftraining grants by any dean and 
chapter other than for the term of 
twenty-one years or three lives, is a 
public adt, Chf^pter of Southwell ‘v, 
Bijbop of Lincoln, 56 

£. The ftatnte 21. Jac. i. c. i 5 . extends 
to indfbitatus ajfumpfit i for though 


trefpafs only is mentioned, yet when ttf® 
fcopc of a ftatute appears to be* in a 
general fenfe, the law will extend it to 
particular cafes within the fame reafon, 
Crojfer v. ’Tomlinfon, 73 

7. The ftatute 2. Rich. 2. c. 5. ayainft 
llandering great men, is a general law, 
and tljcrefore need not be particularly 
recited in a declaration. The Earl of 
Sbaftejbury v. Eord Digby, 9 ® 

8 The ftatute 13. Edw. 1. ft. 2. C. i. 
commonly called the ftatute of hvs 
AND CRY, although^ in the printed 
book it begins, Foraimuch as from 
“ day to day robberies, murders, and 
** burning of houjes, yet in the 

parliament roll it is only burnings ge¬ 
nerally, ibid. 99 

9. A public ftatute need not be recited 

in pleading ; but if the party under¬ 
take to recite it, and miftake in a 
material point, it is incurable, Lord 
Sbaftejbury v. Lord Digly» ,99 

10. If a ftatute enadl, that ** all manors* 

meftiiages, lands, tenements, pof- 
** feftions, reverfions, rights, interefts* 
&C.. and all other things, of what 
** naturefoeaserf ftiall be forfeited on 
an attainder of high treafen, lands in 
tail are forfeited, for they ftiall be in¬ 
cluded in the general words, ** other 
“ things of what nature foever,** 
Brown V. IVaite, 13* 

11. Ailatuteimpofingadutyon **every 

** fre hearth and ftove in any houfe’* 
extends to fmiths although thcra 
is a provifo exempting •* any blowing* 
** heufe, ftamp, furnace, or kiln,” from 
the payment of fuch duty. Bell v. 
Knight, 18a 

12. If a ftatute impofe a duty on ** all 
** houfes and edifices whatfoever,** 
with diredi'-ns on nonpayment of the 
duty to diftrain, houfes in the poflef- 
fion of a corporation, though unii- 
nilhed, and never occupied by any 
tenants whatfoever, are liable to the 
duty, and the officer, on demanding^ 
payment from the corporation, may, 
on refufal, diftrain the goods as well 
on the premifes as elfewhere, 
Company of Ironmongers nt. Kay lor, 18S 

C c » 13. The 
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S3. The ftBtute.29. £llz. c. 4. for fct* 
ding a ftieriff’s fees on ferving an 
execuiioni was made at a feilion of 
parliament begun and held at Well. 
minder on the 29 Odober, and ad^ 
Journtd from that time to the 15 
f i.bruary 29 Eliz. and then continued 
dll it was dilTolved ; and therefore, tf 
% declaration or other pleading, follow¬ 
ing the midake of this fad in the 
printed editions of the Itatutes, recite 
this datute to have been made ‘ ‘ at a 
** fefiionof parliament by pror-gaiiun 
held at jVellmindcr 15 February 
** the 29. Eliz.*’fuch mif-recital will, 
on demurrer, be bad ; but this ^rror is 
cured by a verdiSl, efpecially as this 
js a particular Jiatute, of which the 
Judges are not bound to take notice 
ainlefs pleaded : and the mif-reciial 
may alfo be taken advantage of by 
the plea of nul titl record, Spring v. 
Bve, 241 

74. The commencement of a datute 
ihall relate to the fird day of the 
fefOon, although there are words in it 
declaring, that “ it fliall take eltVd 
•* from the pnjjing of the ad,” Lotkjs 
Holmes, 241. not is 

.15. A datute cannot have a retrofpedive 
operation ; and therefore the 29. 
Car. 2. c. 3. which makes certain 
agreements void unlefs they are re¬ 
duced into writing, does not extend to 
a parol agreement made picvious to 
the commencement of the datute, 
Gilmore v. Executor of Shooter, 31 o, 

3 ” 

Magna Charta. 

Cap. 34. 40 

Hinry the Third. ' 

-51. Hen. 3.d. 5. c. 8. (Exchequer), 122 

52. Hen. 3. c. 1. (Marlberge), 12^ 

Edward the First, 

.^j^, £dw. 1. (Statutum Wallia), 12 

113. £dw. 1. C. 4. (CircumfpeSe AgatisJ, 

* ' W '* ** ^l^onitJf 124 

ji. WdWf 1. c. 1. (Hue and Cry), 99 


Edward the Second. 

9. Edvv. 2. d. I. (Articuli Cteri), II9 

Edward the Third. 

14. Edw. 3. c. 7. (Sheriffs), 261 
31. Edvv.3.c. II. (Adminidration),21. 

143 

42. Edw. 3. c. 19, (Sheriffs), 262 

Richard 'ihe Second. 

2. Rich, 2. d. I. f. 5. (Scan. Mag.), 152 
14. Rich. 2. c. 10. (OfKce), 261 

Henry the Thijid. 

52. Hen. 3. c. 12. (S^areImpedit), 26^ 

Henry the Fovrth, 

4. Hen. 4. c. 24. (Office), 26a 

Henry the Sixth. 

23. Hen.6. c. 10. (BailBonds), 32. 36. 

82. 178. 305. 
8. Hen. 6. c. 12. (.Amendment), 317 
23. Ken. 6. c. 8. (Patents), 262 

18. Heii. 6. c. II. (Juffices of Peace), 

302 

Richard iheThird. 

I. Rich. 3. c. 12. (GrantsL 13a 

Henry the Seventh. 

4. Hen. 7. c. 4. (Recovery), 132 

Henry the Eighth. 

23. t-Ten, 8. c. 9. (Prohibition), 273 


21. Hen. 8. c. 5. (Adminillraiion), 21 
' ■■ - ' c. 19. ^Avowry), 104 

27. Hen. 8. c. 10. (Ufes), 17. 249 

26. Hen. 8. c. 13. (Forfeiture), 132 

27. Hen. 8. c. 26. (Wales), 

31. Hen. 8. c. 3. (Tithes), 60 

— ' « ■— — c. 13. (Monaderies), i 

32. Hen. 8. c. 30. (JeofaileJ, 137,139 

■ ■ ■ ' c* 34* (AlDgnees), 15 

33. Hen. 8. cl 20. (Forfeiture), 134 

.. . c. 39. (Purchafers), 248 

Edward the Sixth. 

1 . Edw. 6, c. 7* (Abatement), 4(K 


1. Edw. 6. 
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f. Edw. 6. c. 10. (Outlawry), 13 
2. & 3. Edw. 6. c. 13. (SuggciUon), 58 
5. Edw. 6- c. 16. (Offices), 45. 72 302 
5. Se 6. Edw. b. c. 11. ( rrcarou). 133 

Philip ano Mary. 

4. & 5. Phil. & Mary, c. 8. 128 

Qp EEN Elizabeth. 

I. Eliz. c. 2. (Recufanu), 40. 100 
i.Eliz.c. 19. (ucclefiallicalLeal'cs), §7 

5. Eliz. c. 4. (Excrcifing Trade), 246 

■■ c. 23. (Excommunication), 13 
13. Eliz, c. 4. (King’s Kecelveis), 247 
c. 10. (KccknHftical Leafes), 56 
-- c, 20. (Non-Kcfidonce), 255 


23. Eliz. c. I. (Recufancy), 100 

31. Eliz. c. 4. (Penal Statutes), 24.6 
■ ■" c. 6. (Simony), 261 

35.Eliz. c. 1. (Recufancs), 40 

James the First. 

3. Jac. I. c. 5. (Recufants), 302 


21. Jac. I. c, 4. (Penal Aftions), 246 
..i . ii.— c. 16. (Limitations), 71.212. 

Charles the First. 
j6. Car. I. C. 10. (Habeas Corpus), 199 

L’OttS 


Charles the Second. 

13. Car. 2. c. 15. (Forfeiturt), 130 

- - c. 12. i^Oath ex OJicio) , 118 

279. tlOi/S 

12. Car. 2. c. 11. (Indemnity), 37 

14. Car. 2. c, 10. (Hearth Money), 182. 

186 

. c. 2. (London), 39 

j^. Car. 2, c. 7. (Gaming), 54 


22. & 23. Car. 2. c. 10. (Diftrihurions), 

20. 101. 205. 

16. & 17. Car. 2. c. B. (AmeiiJ.'m.nt), 

316 

25. Car. 2. c. 2. (Tell A£l), 299 

29. Car. 2.C. 3. (Frauds and Perjuries), 

310 


—— c. 3. (Adminiftration), 20. 

• noth 

30. Car. 2. c. 10. (Executors and Ad- 

miniilrators), 294. noth 

31. Car. 2.C. 2. (Habeas Corpusjf 199. 

noth 

William and Mary. 

1, Will, & Mary, c. 2. (Non O^ante)* 

262. noth 

2. Will. & Mary, c. 5. (Diftrcls), 61. 

noth 

4. & 5. Will. Sc Mary, jc. 24. (Admini- 
llrators), 294. noth 

8. & 9. Will. 3.C. 10. (Pleading), 280, 

nottt 

7. & 8. Will. 3. c, 34. (Quakers), 223 

8. Se g. Will. 3. c. 27. (Elcape), 136 
-(Fleet Prifon). 

22 2 

Qiteen Anne. 

I. Anne, ft. i. c. 18. (Bridges), 8. noth 
4. Anne, c. 16. (Warranty), 17. notts 

4. & 5. Anne, c. 16. (Bail Bonds), 83 

9. Anne, c. 14. (Gaming), 54. aj^.noth 

George the First. 

5. Geo. i.c. 6. (Corporations), 194 

George the Second. 

4. Geo. 2. c. 28. (Rents), 264 

II. Geo. 2. c. 19. (Replevin), 104. noth 
12. Geo. 2. c. 29. (Bridges), 8. noth 
20. Geo. 2. c. 37. (Sheriffs), 218. notit 

SUBSTANCE. 

1. In an avowry for a heriot, ftiewiag • 

tenure by fealty and fweJve Jhillings 
rent, if the jury find the tenure a a 
Hated it is fufficient, although they 
alio hnd that the rent was three fhiU 
lings ; for the fubitance of the i/foe it 
fourd, Wikox v. SktpnAsithf 5 

2. If a woman have a power given to her 
by her hufband to make a will m t^e 
prefence of two credible witneHfes, 
and it be pleaded that (he made a will 
in the prefence of and B. credible 
witr.efles, and iilue be jpiaed there>, 

C 6 3 upon. 
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upon, a finding ^hat it was made in the 
pretence of‘C. and D. is good, becaufe 
the fubflance is found, Ellis v. Tar. 

179. cited 


SUPERSEDEAS. 

A fupnfedeas muft be delivered over by 
the old Iheriff at the expiiation of his 
olfice, a 17 


SURRENDER. 

I. A furrender of a copyhold eftatc by 
a dijjei/or, as if a copyholder in re- 
vcriion enter upon the ten.iiit for life, 
is void, Krenv. Kirby, 32 

a. If a Icflee tor years re-demife his 
who’e terra to the Icflbr, though with 
a refervation of rent, ytt it operaiesas 
a furrender of the original lc;.fe, Lhyd 
•y. Langfurd, 174 

5 . If P lelTee for years furre.ider his 
whole term to the origmal It-lTor upon 
condition, he may, upon non-perform¬ 
ance of the condition, re-enter, and 
revive the term, thid. 176 

4. The furrender of a copyhold for life 
to a lord who is a diiTeifor of the manor 
nt indefaciat ‘uoluntutem ftam is void, 
and does not extinguKh the copyhold ; 
but a furrender to the ufe of a ftrangcr, 
though u difleifor, and admittance 
thereon, is good, Mcor v. Pit, 287 


T. 

TAIL. 

. If a ftatute enaft, that •' all manors, 
** mfffuages, lands, tenement.^, oof- 
** ffflions, reverfsons, remainders, 
«» riphts, tnterelb, &c. and other 
“ nuhat natureJoewrf fhall 

be forfeited on an attainder of high 
treafon, lands in tail are forfeited, for 
they fhall be included in the general 
words, other things of what nature 
** foever,’* Bronjunv. Waite, 131 

t 

a. Hftates tail bad no (‘xillence at com¬ 
mon law, but were created by the ila- 
XMtt de^nis, 134 

jJirrDsva^—EsfATSS-LlMITATIONS. 


TENANTS IN COMMON. 

1. Tenants in common need not join in 
an adtion of waAe, Curtis v, Bomn, 62 

2. But if tenants in common make a 

leale for years, and the leflse commit 
walic, they mull in the adlion, 
ibid. , 62 

3. So if a perfon have only a third rait 

of a reverfion in common, he fhall not 
have an adion of walle alone, becaufe 
it would be very inconvenient tl’.ai the 
third part fhould be delivered in exe¬ 
cution, 62 

4. So if a reverfion be granted to two, 

and the heirs of one of them, they mull 
join in an adiion of walle, 6z 


TITHES. 

1. Tithes are n*,t payable for It 'uh, 

liecaufc they are pan rf the foil, 
Utoutfl's Cafe, 77 

2. Pigeons ftiall not pay tithes, unlch it 

be by fpccial cullom, ibid. 77 

3. Kw inyippri^tc redory is not charge¬ 

able for the repairs of the chancel by 
the fecjutftraii'jfi wf the tithes by the 
bifiiOp, Walwyn‘a. ui-viberry^ 254 


T 1 M E. 

1. The fix months m which, by the fia- 
tute 2. d: 3. Edw. 6. c. 13. f. 14. the 
fuggeilion lor a prohibition is to be 
proved, mull be rcvkoncd according to 
the (alendar. Sharp <v. Hubbard, 15S 

2. But genet ally a month is in law ac- 
ccai'ted a lunar month, ibid, 58. nctis 

3. But when a ftatute fpeaksof/{x months, 
in a matter which concerns ecclefidlli- 
cal altai'S, as in quure tmpeait in the 
cafe of a lajfe, the tiirc fhall be com¬ 
puted acci rding to the calendar, be¬ 
caufe that is the mode of lomputation, 
in fuel) Calc, in the cccleliall.c;.! courts, 

58, net is 

4. An iffue of which rime is made parcel 

is bad, lironvn w. fchiijtoa, 14^ 

5. n'herefoic, in quare imprdit, if to a 
plea of collation the piaintifF reply a 
P tlESEN TATICN ou fuch a day, a 
rejoinder traverfing the pufentation 

tke day mentioned is bad, for it is 

making 
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' making time parcel of the ifiiie, Stroud 
*1). Hornerf 185 

6. In accounts if the plalnciiF charge the 

dofendant ab his receiver upon the firft 
of March, and the defendant fay that 
he was not his receiver from the firft of 
March, it is an incurable fault; for 
the word from excludes the firft of 
March, and therefore he may have 
been his receiver on that day, Bronvn 
•V. JohnJion^ 146 

7. Bed queere ; for it is now held, that 
the word “ from'** ftiall be taken 
iucluf-velj or exclufvelj, as beft an- 
fwers the intent of the parties, Pugh 

^ Vm Duke of Leeds t 146. notis 

TITLE. 

What lhall be accounted buying a pre¬ 
tended ti,tle, 67 

TOLL. 

I. There are two forts of toll, viz. 
toll thorough and tolltrawrfe ; the one 
is in the king’s highway, and the other 
in a man’s uwn foil, James v. John. 
Jlon, 143 

z. Toll being a profit a prendre may be 
appurtenant to a manor; and the 
appurtenancy is not deftroyed by the 
manor having come to thcpciTeflion of 
the crown by the diflblution of the 
monaftcries in the reign of Henry the 
Eighth, James v. Jobufien, 144 

3. In prefcr'.bing for toll, the particular 
kind of toll mull be Hated ; fur i! it be 
toll thorough a confideracion muft be 
laid, but if it be a tolltravcrf a confi- 
deration is implied, James =v. JobnJlon, 

*43 

4. And as toll may be appurtenant to a 

manor, it may be claimed by al'cdging 
a que ejlate in the manor, James v. 
JobnJlon, 144 

TONNAGE AND POUNDAGE. 
Obfervations on this tax, 187 

TRADE. 

An aftion of debt on the j. Eliz. 
c. 4< for ufing the trade of a Jilk n earer 
in London, not having been an appren¬ 
tice feven years, lies in any of the 
conns of Weftminfter, Forejl qui tarn 
•p. Wire, 246 


%. An information cut tarn' on the al>ow« 
ftatute lies at lemons, Fdrrtn qui tam 
V, Williams, 247. notie 


TRAVERSE. 


1. In dower, if the tenant plead' an 

exifting leafe made by the huiband for 
ninety nine years before any title of 
dower accrued, and Ihew tiiat the 
Icflbr afterward granted .the reverfion 
toy. S% and died ; a plea that the 
leff-r made a feoiFmcni in fee, with a 
itaverfe that the reverfion was granted 
to J. S. is good, Anrnymous, 18 

2. In trefpafs againft five for filhing in a 

feveral and free fifhery, one of the 
defendants may plead properly in his 
mafter, and that he did it by his com¬ 
mand, and traverfe the plaintiff’s free 
filhery as a'ledged by him in his de¬ 
claration, Wme <v. Reder, 68 


3. In what cafe a traverfe is bad, Davst 

V. Pindar, 4^ 

4. A traverfe ABSQUE hoc qmdItgitU 

mus moth oneratus is not good, Caltborp 
V. Hey ton, 5 j 

5. If the defendant alledge feifin of a 

manor, and thereon juftlfy for a hc- 
riot, and the plaintiff reply that B. 
was jointly leifed with him, ho muft 
traverfe that the defendant was foie 
feifed, Snons) v. IVifeman, 6w 

6. Where a traverfe is neceffary, and is 

omitted, it i.s of fuhjlance, and makes 
the pleading ill, 60 

7. In what cafe the omiftion of a traverfe 
will not vitiate the pleading, 85 

8. If one prefenption be contrary to 

another, the firft prefeription alledged 
muft be traverfed, 104 

9. When the charge in the declaration 

is not fully anfwtTcd, there muft be a 
traverfe ; as if the defendant be fued 
as executor, and plead that another 
perfon was made executor, 168 

10. In what cafe there may be a traverfe 

UPON a traverj'e, *83 

11. The Iheriff’s return cannot be tra¬ 
verfed, lo* 


TRESPASS. 

I. In trefpafs and falfe imprifonment for 
taking a man in execution on a judg¬ 
ment in an inferior court, the pleint 

and 
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gnd proeefi are.fofficient to juftify the 
officer, although there was no caufe of 
aaion arifing within the jurifdi£tiota of 
the court, Squih Heltf 3 ® 

t. Same point, v. Mart in, 

>95 

*3. If a defendant in cuftody upon me/ne 
prottjs tender a bail-bond, with fuffi- 
cient fureties, to the bailif, and he 
refofe it, yet an aftion of trefpajs 
will not lie againft him, but the party 
injured may feek his remedy by aftion 
on the cafe zgmAthe Jherijf, Smith v. 
Hall, ^ 3 * 

4, An aAion lies for falfcly and malici- 
oufly indifting a man for a common 
trefpafs, I^orris v. Palmer, S * 

e. It is faid, that fince the ftatute of 
Gloucefter, which gives no ntore cofts 
than damages, it is ufual to turn actions 
of trefpafi into actions on the cafe, 
^horp Vm Fewle, 5 ® 

6. In trefpafs and falfe imprifonment for 
taking the plaintiff in execution under 
procefs of an inferior court, the procefs 
IS a fufficient juftificaiion to the officer, 
although the caufeof the plaint did not 
arife within the jurifdidtion, Crowder 
• V . Goodwin, 59 

y. Tire plea of juflification to trefpafs 
under procefs in an inferior court need 
not alledge that the caufe of the plaint 
arofc within the jurifdidUon, or that 
the officer returned the writ, Ctewdor 
m, Goodwin, 59 

8. In trefpafs for pulling down hedges, 

the defendant may julHfy that he had 
a right of common in the place 
WHERE, and that the hedges were 
made upon his common, fo that he 
could not enjoy bis common in tarn 
amplo modo, Mafon v. Ca/ar, 

66 

9. To trefpafs for taking cattle damage 

feafant, if the defendant juftify under 
a leafe, it is fufficient for him to fay 
that he was popjjei of the place where, 
without dating a particular tide, Searl 
V, Bunnies, 70 

10. Trefpafs vi et armis and centra 

poem may be brought in the hundred 
illic, lione V, Rehin/on loa 


11. To trefpafs in a hundred court, a 

juflification under a taliier prectjfus is 
good. Lane nj. Rebin/on, 102. 

12. In trefpafs for taking goods, if the 
defendant juflify by command of the 
lord of the manor of whom the plain¬ 
tiff held by Icalty and rent, and that 
for non-payment of the rent he took 
the goods by way of diflrefs, the 
plaintiff may reply that the place 
WHEUE is extra, absque hoc that it 
is infra feodum, without taking the 
tenancy upon him, Sberrard v. Smith, 

103 

13. To trefpafs and falfe imprifonment, 
the defendant may plead in juflifica- 
tion, that he was fervant to the she«< 
RIFF, attending upon him at the time 
of the affixes, from whom he received 
a command to bring the plaintiff, 
being another of the fheriff’s fervants, 
from the conventicle, and that finding 
him there he did moliiter manus impe~ 
nere on the plaintiff, and brought him 
before his mafler, &c. Anonymous, 167 

14. ^are. Whether trefpafs will lie 
againft a plaintiff in an inferior court 
for fuing there for a matter not 
within jurifdidion, after judgment 
obtained, on an allegation that the 
matter did arife within the jurifdidlion, 
and before fuch judgment is reverfed 
on error ? Higginjon v. Martin, 195 

15. A fervant cannot jullify trefpafs by 

the command of his mafter, Mtres v. 
SeUbay, 244 

16. If a leafe be made with exception of 

the trees, and a power referved to the 
leffor to enter and cut them down, 
be may affign this power to another 
perfon; but if it be not properly pur- 
fued, the leffee may maintain trefpafs 
both againft the leffor and his affignee, 
Warren v. Arthur, 317 

ly.Tn trefpafs for taking cattle, the 
defendant juftifies for a herioc, and 
obtains'a verdidl;; yet if It appear that 
the plaintiff miftook the nature of his 
a£lion, and that he ought to have 
brought trover inftead of trefpafs, this 
recovery cannot be pleaded in bar to 
trover for the fame goods, Putt v, 
Rqyfter, 319 

TRIAL 
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TRIAL. 

M, The Court will not grant a ne^o trial 

* in an aftion of /can. mag. on account 
of excel&ve damages, Lor/l TvunJtHi 
•u. Dr. Hugbest 

1. The Court will grant a new trial if 
the Judge who tried the caufe is dif. 
fatisfied with the verdift. Sir OJbtrn 
Rands v. Tripp, zoo 

3. The Court will not grant a ne-M trial, 
unlefs the party applying for it can 
make out a new cafe. Mires v. Solebay, 

245 

TROVER. 

1. To maintain trover, property mull be 

• proved in the plaintiff, and a conver- 

fion by the defendant, Mires v. Sole- 
bay, 243 

2. If recover in replevin a parcel of 

iheep, and B. as the fervant and by the 
command of J. take them, with the 
afliitance of the fheriff *s officer, and 
put them into his mailer’s grounds, a 
demand and a refufal by B, to re¬ 
deliver them to their true owner is not 
a converiion, although the judgment 
in replevin be wrongly given. Mires 
V. Solebay, 242 

3. A fpecial verdiA in trover mult ex- 
prefsly find the converiion, ibid. 245 

4. Trover lies to recover flotfam wrong¬ 

fully taken after it comes to land, Lad^ 
Wyndham's Cafe, 294 

TRUST. 

A decree in chancery to enforce the 
execution of a trull, 88 


V. 

VARIANCE. 

Z, On a declaration for a heriot and 
tvOehe pillings rent, a verdift finding 
the heriot and three pilling: rent is not 
a fatal variance, J^'ilcox v. Sitpzwth, 

* ^ 

M, So in replevin of cattle taken for a 
heriot, if the avowant fay that the 
heriot was due upon every alienation 
•without notice, and the jury find it 
due vsitb or without notice, the variance 
is immaterial, ibid, c 


5. So in wafle, if the plaintiff declarer 

that the defendant ciit down twenty 
oaks, and he re|dies non fuecidit viginti 
quercus preed. nee earum aliquam, a 
verdiA finding that he cut down tea 
oaks is good, ibid, 6 

4. If J. being feifed of the cnftodjr of 
the Fleet in fee, grant it to B. for life, 
and B. is admitted by rule of coorc 
into the office as a man of eftatrt 
and a declaration in an aAion againft 

A. for an efcape, that at the timo 
the grant was made to B, and alfo 
when the commitment was, and at 
the time the efcape was fufiered^ 
and ever fince, B. was in/ufficient ; 

A VERDICT which docs not find that 

B. was infufficient at the time of tli« 
aAion brought, will not fupport the 
declaration, Plummer v. Wbitchot, 

127 

Sed quaere. If the Court will not, 
in fuch cafe, intend that B. was in- 
fufficient at the time the adion was 
brought ? Plummer v. Wbitchot, 12S 

6. In an adion of falfe imprifonroent, 

it is not a material variance though the 
writ alledge an imprifonmentgr//rrd/^, 
and the declaration fiate it to be until 
he has paid five pounds, Higgirfon v, 
Martin, 196 

7. ^arre. If on ** nul tielrecord** a va¬ 
riance in the name of the attorney, of 
Gerrard inftead of Gardner, between 
the record pleaded and the record 
itfelf, be fatal ? Bill v. Nichcll, 246 

8. If a declaration in covenant againft 

an executor fiate notice to have been 
given to the executor, and on oyer of 
the deed it appear that the covenant 
was conditional, fo as the platutiff 
** gave notice in writing to the tefta- 
“ tor,” without faying, or to his 
" executors or adminiftrators,” yet* 
the variance is not material, Harwood 
V. Hilliard, 26I 

9. On an ajfumpjit for money laid cut 
and expended, evideticc of a promife to 
pay it out of the frji profits is a fatal 
variance, Tiffard v. Warcup, 28^ 

10. If an adion be brought againlt fe- 
veral men, and a nolle'pro/eqiu be en¬ 
tered as to one, and a writ of enquiry 
awarded againll the reft, which recites, 

that 
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that tie plaintiff'did by bill implead 
(naming thofe only againff whom the 
inquiry wa$ awarded, and leaving 0(.it 
him who got the nolleprojequl), this is a 
variance ; for it ought to have been 
brought againil them all, Dafinuoodv. 
Coivperf . 285 

VENUE. 

1. In an adion againft a coroner for 

falfely returning «»« tft inventus to a 
capias ad Jatisfacicndum iffued out of 
the king’s bench, dircded to the chan¬ 
cellor of thp dutchy of Lancajler, the 
venue may be laid either in Middle/ex 
where the writ ilTucd, or in Lancajhire 
where it was negleded to be executed ; 
for nhere two matters, both of which 
are material, are done in two counties, 
the adion may be brought in either, 
Kajlor v. Skarple/s and Others^ 23 

2. A mif-trial is not aided by the 

16. & 17. Car. 2. c. 8 unlefs the 
venue be laid in the proper county, 
ihid. 24 

3. The Court will not change the venue 

in an adion for defamatory word,s on 
the ffacute 2. Rich. 2. c. 5. Marquis 
cf Dorcbejler's Ca/e, 216 

4. The reafon why the Court will not 
change die venue in this adion, 217. 

notis 

5. But in fuch adion, if juflice cannot 

probably be had, by rejfon of the 
great influence of either of the parties 
in the pl.scc where the action is laid, 
the Court will change the venue. 
Lord Shaftejbury's Cafet 2iy. mtis 

6. The venue changed from London to 
Midd!e/ex on the application of the 
jp'aiiuiff, becaufe one of his witnelfes 
was a Je-M, and all the fittinga in 
London were on a Saturdajt 272 

VERDICT. 

, A rerdid will not aid a mif-trial 
in an improper county, Naylor v. 
Sbarplefst 2 4 

. A verdid will aid the omiflion of 
bucu/que in an adion on a promife in 
cOnflderation of forbearing, averring, 
4bat JjC did fxtuae totaliter ahjlinerey 
%dviards V, Roberts, 24 


3. In trefpafs of aflault and battery by 
hufband and wife againft hufband and 
wife, a verdid finding the defendant’s 
wife guilty, and quoad rtjiduum not 
guiltv, cures the declaration, Hocket 
and his Wife v. Stiddolpb and his Wife, 

66 

4. In debt on bond made in London, if 

ifluc be joined on a plea that it was 
made in MUdle/cx, a verdid will not 
aid ; for the iflbe is immaterial, and 
the 32. Hen. 8. c. 30. only cures 
infonnal iflues. Peck v. Hill, 157 

5. If,'in an adion agairifl an executor, 

iflue be joined whether he had aflets 
on a particular day, it is an immaterial 
ijfue, and not aided by a verdid^, 
Readv. Danu/on, 139 

6. Verdid cures thedefed of not dating 
title in a dillurber on an adion under a 
promife to keep the plaintifF in quiet 
pofleflion of a houfe. Major v. Gn^, 

213 

7. A verdid cures the mif-recital of the 

commencement of a particular ftatute. 
Spring V. Eve, 241 

8. A fpecial verdid in ajfumpjit for ibe 

profits of a patent ofiice, finding that 
the defendant had received the profits 
for feven years, is good, although it 
appear that the patent was only tvao 
years old. Arris v. Stukeley, z6j 

V I L L. 

See Parish—Fine—RECOVERT. 

u. 

UNITY OF POSSESSION. 

In what cafe a unify of pojje£ton will not 
defiroy a right of common, 277 

USAGE. 

In what cafe ufage fhall be evidence of 
right, 278 

USES. 

I. If A. being feifed in fee make a 
jointure on his wife for life, and die 
without iflTue, and the lands defeend 
to his brother and heir, who Stanto n, 
rent-charge of fo much per ^ 
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troftees for the ufe of the widow in 
lieu of her dower, this rent>charge is 
executtd by the ilatate of Ufes, Cook 

' V. HtrU, 13® 

а. Where a maa ihall take by way of 

fpringing ufe, 208 

3. Ufes are not favoured inlaw, aio ^ 

4. How- nfes firft came into convey* 

ances, . 251 

5. A ufe may be raifed by the referva- 

tion of a pefpxr^corn to make a teniint 
to the prtecipe, 249 

б. In what cafe the llatute 27. Hen. 8. 
c. 10. creates a ufe till a future ufe 

' comes in ejjit 208 

^7 If there be a covenant to Hand feifed 
to the ufe of A. for life, with remain¬ 
der to B. in fee, and A. refuie, the 
covenantor fhall enjoy it till the death 
of A, by way of fpringing ufe, Southcot 
•V, StetJueU, 209 

f. If a man covenant with B. that if he 
do not marry he will ftand feifed to the 
ufe of B. and his heirs, aijd B. dies,^ 
and the covenantor do not marry, the 
ufe arifcs as well to the heir of B. 
as to B. hiinfelf if he had been living, 
and he fhall have the land in nature of 
a difeent, Southcot <0, Stonuell, 209 

USURY. 

1. By 12. Ann. ft. c. 16, “Noperfon 
“ upon any contra^ fhall take, direftly 

or indireflly, for loan of any monies, 
** wares, merchandize, or other com- 
•* modity, above five per cent.; and 
** all bonds, contrads, and afturances, 
** for payment of afly principal or 
money to be lent, or covenanted to 
“ be performed upon or for any ufu- 
ry, whereupoa or whereby there 
fhall be referved or taken above the 
** rate of five per cent, fhall be void, 

279 

2. By 12. Ann. ft. 2. C. 16. ** Every 

perfon who t'pon any contraA ihall 
take, accept, and receive, by way of 
** corrupt bargain, more than five 
« per cent, ilull forfeit treble the 
** value,” 279 

3 If be indebted to B. ufurieus 

contraB, and he be indcoteflho C. in 
the fame fum for a JuJl debt, and A. 
iu difeharge of his debt to B. give C. 


his bond for the money, C. not 
privy to the ufury, thi^'bqnd is good. 
Eliis V. Warner, 

4. Std fueere; For a bill of exchangn ' 
given upon an ufurious confideratiin 
is void, even in the hands of an indoi fen 
for valuable confideration, without 
* notice of the ufury, Lowe v. Wdiler, 

279 . MOtiS 

j But to avoid a fpeeiaby by reafon of 
ufury, the contrak itfelf mnft be ufu- 
rious; for if the agreement be honeft 
at the time it is made, but the fecurity 
be made otherwife by rolftake, it ia 
not void, Ballard v. Oddey, goy 


w. 


WAGER OF LAW. 

In what cafe compurgators fhall be re¬ 
quired, 140 

WALES. 


1. The writs of feire facias, capias aJ 
fatisfacieudum, and fieri facias, run into 

Wales, on a judgment given in the 
courts at Wefminjitr, Wbitrong v. 
Blaney, in 

2. An indidment for a riot may be 

removed from the grand feflions ia 
Wales hy certiorari, 10. notis 

3. But if judgment be given in Wales 

it cannot be removed into the chancery 
by certiorari, and fenc into the court of 
common pleas by mittimus, and then 
execution taken out on that judgment 
at Weftminfler, ibid. lO 

4. A capias ad fatisfaciendnm fhall go 

into Wales againft bail upon a judgment 
recovered in the court of king’s bench 
againft the principal, 11 

5. The hiftory of Wales, as it formerly 

flood in relation to before the 

fiatute 27. Hen. 8. c. 6. and how> 4 t 
now Hands fince thk viwok, 12 

WARD. 

There cannot be any wardfhip of ^ 
infant where there is no difeent, 
dring V. Downs, 177 

. Therefore where an infant claims by 
he cannot have a guardian ia 

»77 

WARD££< 


purchafe 

chivalry; 
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WARRANT. 

Commiffioners of bankrupts warrant to 
commit for not difc'oAng. tec. mod 
aver that the partjr was fummontd 
and refufed to attend. Penrtct and 
Wynne's Cafe, 307 

WARRANTY. 

t. If A. being tenant for life, with re¬ 
mainder in tail to his fon B. remainder 
to the right ^eirs of A. levy a fine with 
voeerranty to the ufe of C. in fee, the 
warranty is annexed to and runs with 
the land. IVtUsamfen <v. Hancock, 14 

3. In every warranty two things are im¬ 
plied. a voucher and a rebutter, 14 

4. If a warranty be made to a man and 

his heirs, the aifignee. though not 
named, ftall rebut, but he cannot 
vouchf 1 ^ 

4. By 4. Ann.c. 16. f. 21. all warranties 
made by tenant for life, the fame 
delcending to any nerfon in remainder 
orreverfion, is void, 17. noat 

{. And all collateral warranties by any 
anceftor who has no edate of inherit¬ 
ance in the lands conveyed are void 
againd the heir. 17. notts 

WASTE. 

Wade is a mixed aflion, and favouring 
of the realty, which is the mod worthy, 
draws over the perfonalty with it; 
and therefore an aftion for wade by one 
tenant in common alone is good ^ 
for though they mud join in the per- 
fonalty where damages are to be re¬ 
covered, yet they lhall always fever in 
the realty. Curtis v. Beurm, 62 

WILL. 

\t. The words of a will (hall be condrued 
according to the intent of the tedater, 
it the way in which that intent is 


exprefiTed it confident with the roles of 
law. azf 

2. The re-publication of a will can only 
make it a new will fo far as the old will 
would go, if, indead of being re- 
publiihed only, it had been nebvly 
made at the timeof re-publication, 313 

3. The ecclefiadical court is to judge. 

Whether a perfon is or is not capable 
of making a will, 31 j 

WORDS. 

1. An a£lion on the cafe will lie for fay¬ 

ing, ** 1 dealt nut fo unkindly with yon 
** when you dole a ftack of my cofn%*' 
Cmuper v. Uavoiejwell, 5 • 

2. ^are. If in an aflion for words laid 
two ways, and the lad count is cumque 
etiam, be good ? E/court v. Cole, 58 

3. An afliott will lie on the ftatute 

2. Rich. 2. c. g. for faying to 3 
nobleman, You are not for the king. 
“ but for fedition and for a common- 
** W'ealth, and by God we will have 
** your head at the next fefllon of 
“ parliament,” The Earl of Sbaftef- 
busy V. Lord Digby, 98 

4. An adion will not lie in the fuperior 

courts for calling a woman a vobore,'* 
unlefs it be the caufe of feme temporal 
damage. Ofborn v.K ught, zgfi 

5. In what cafe the word ** /re” makes 

a contradl conditional, 33 

6. Words of doubtful fignification (hall 
not be condrued to work a wrong, 11 5 

7. In what cafe the pronoun ilia redrains 

former words. 106 

Z, Ufque is to be condrued exclulively 
in pleading. 28a 

9. Words are to be taken according to 

the common and ordinary underdand* 
ing of them. 183 

10. In what cafe words (hall be condrued 

a£tionabIe on account of the ipecial 
damage they occafion. 150 
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